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September 5, 1 997 PH 91.6-264-5424 
PAX 916-264-8110 

Paula Higashi 
Executive Director 
Comrr~ission on State Mandates 
1300 .I Street, Suite 950 
Sacramento, CA 95814 

RE: CSM - 4499 Police Officer Bill of Rights 

Dear Ms. Higashi, 

The following information is submitted in order to clarify our earlier filed test claim and 
pursuant to our meeting subsequent to that filing. 

In POBR, beginning ,with Section 3303. Investigations and .interroaations: conduct; 
conditions: representation: reassianment, the section clearly indicates action which occurs 
before any act which would trigger rights under Skelly, Eligible employees are covered by 
this section even if discipline does not occur at some future date. As the entry paragraph 
to that section states: 

When any public safety officer is under investigation and subjected to 
interrogation ... that could lead to punitive action, the interrogation shall be conducted 
under the following conditions. For the purposes of this chapter, punitive action 
means any action that mav lead to dismissal, demotion, suspension, reduction in 
salary, written reprimand, or transfer for the purposes of punishment. (emphasis 
added) 

Clearly, the investigation and interrogation precede the punitive action listed by 'the 
underlined "that may lead to." Additionally, rights under Skellywould not be applicable to 
a vidtten, reprimand or transfer. However, if a transfer from some type of special 
assignment occurs suc,h as SWAT, Field Training Officer, Motor Officer, or other 
assignment such as Night Shift which pays a premium pay, the employer is required under 
this section to prove that the transfer was not made for the purposes of punishment. If an 
employee asserts -the transfer is a form of punishment, such assertion could lead to a 
,hearing othenvise not provided or avallable under Skelly. Further, paragraph (a) of Section 
3303 places further restrictions on an employer which increase costs to an.employer. 
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Paragraph (a) places restrictions on when an ernployee is interviewed. It requires that an 
e~nployee be interviewed "at a reasonable hour, preferably at a time when the public safety 
csfFicer is on duty, 01. durirtg the normal waking hours for the public safety officer ... ." If a 
typical police department works three shifts, such as the Police Department for this City, 
two-thirds of the police force work hours not consistent with the work hours of Investigators 
in the Internal Affairs section. Even in a smaller department without such a section, hours 
conflict if command staff assigned to investigate work a shift different than the employee(s) 
ir~vestigated. Payment of overtime occurs to 'the employee(s) investigated or those 
perforn7ing the required investigation, or is at least a potential risk to an employer for the 
time an employee is interrogated pursuant .to this section. This section alone creates an , increase in costs to a public employer. 

The following are several examples ,of situations where employees are afforded rights 
under POBR which, under Skelly would not apply: 

? . Interrogation or interview. 

2. Red~ictian in salary for transfer from special assignment where pay is 
decreased. 

3, Written reprimand. 

4. Transfer, even with no pay reduction, for the purposes of punishment. 

5.  Denial of promotion on grounds other than merit. 

6 .  Minor suspensions (5, possibly 10 days, or less). 

7. Release from probation. 

In tho above, costs would be associated with clerical and professional time to 
schedule and provide an administrative hearing or an interview or,interrogation. 

Not covered by Skelly are the internal pieces of an interrogation or interview related to a 
public safety officer in paragraphs (g), and (I) of Section 3303, where costs can be 
attached. These internal pieces occur even if the investigation or interrogation does not 
result in discipline. i. 

Purchase of taping equipment and additional blank tapes. 

Additional professional time required ir! order to accomplish taping. A clear 
record of the interview or interrogation is necessary if further action occurs. 
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Clerical time involved in transcribing the taped interview or interrogation, 
providing a copy of the tape to the employee and to provide copies of any 
notes, related reports and complaints pursuant to Section 3303. 

Additional professional and clerical time in scheduling the interview if the 
public safety officer asserts their right to representation which usually is not 
immediately available.. 

In Section 3305. Comments adverse to interest: entry in personnel file or in other record; 
opportunity to read and siun instrument: refusal to sian also carry additional requirements. 
By statute, State and County employees have the ability in some fashion to respond to 
adverse comments placed in their personnel file. Err~ployees of a City do ~ i o t  share that 
same statutory right. Sections 3305 and 3306 place further requirements upon the 
employer, and provide additional rights to the employee, again not available under Skelly. 

Section 3305 provides to all covered public safety officers the right to first examine and 
sign any comment adverse to his interest before being placed in his personnel or other file 
used for personnel purposes. 'This requirement even goes beyond what is provided to 
State and County employees. A supervisor cannot simply present an employee with an 
adverse counseling memo and advise that it is being placed in the employee's personnel 
file, which is what occurs with an employee not covered by POBR. The public safety 
officer may also refuse to sign the adverse document, inwhich case that fact is noted on 
the document and signed or initialed by such officer. Section 3306 goes further into the 
response to such adverse comments. 

! Section 3306 provides a public safety officer the ability to file a written response to any 
adverse comment. State and County employees, including those not covered by POBR 
have a separate statutory right to respond to such comment or document. Except through 
language in either personnel rules or agreed upon in a collective bargaining agreement, 
both which can vary greatly, City errlployees not covered by POBR have no statutory right 
to respond to such documents. All public safety officers, including those employed by a 
City, have that right provided by this section of POBR. Although minimal, Sections 3305 
and 3306 do have an impact in increased professional and clerical time. 

Another significant difference between Skelly and POBR is in level of discipline which is 
covered. As mentioned earlier, Skellywould not apply in cases of transfers and letters of 
reprimand. Case law related to Skelly weakens the.protection in suspension cases (Civil 
Senlice Assn, v. Cify and Counfv of San Francisco, 22 Cal3d 552) by allowing imposition 
of "minor" suspensions without procedural due process provided under Skelly. In the Civil 
Service case, "minor" was defined as five (5), possibly ten (1 0) days or less. Employers 
who impose such suspensions without such pre-suspension hearings, must provide that 
hearing under Section 3304 of POBR. 
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Section contains 
additional language not covered by Skelly. Portions of pur~i'tive action dehned in POBR are 
covered by Skelly. 3304 (b) also includes "denial of promotion on grounds other than 
merit." This safeguard is another example where an administrative hearing required by 
POBR results in increased costs in professional and clerical time. 

In the City of Sacramento, professional and clerical rates are estimated as follows: 

Professional $41 -00 to $94.00 per hour 

Clerical $21.00 to $30.00 per hour 

The rates vary due to level of clerical or professional employees assigned to particular 
tasks involved such as copying, transcribing, review before release of information, and 
scheduling and providing and administrative hearing. On average, the typical internal 
affairs interview is approximately forty-five (45)minutes in length. Upon request, a copy of 
the tape and transcription of an interview involves approximately four (4) hours of clerical 

1 
time and approximately thirty (30) minutes of professional time. To provide a copy of the 
notes, complaints, reports as stated in POBR in an average Internal Affairs file would 
involve approximately two (2) hours of clel-ical time and approximately 'thirty (30) minutes 
of professional time. Professional time in the above examples would most likely be at the 
lower rate. The cost to provide an administrative hearing would be upwards to the greater 
rate depending upon the rank of command staff or management present for the hearing. 

We hope this clarifies for the Comrnission our position that POBR is substantially broader 
! than Skelly. 

Should you have any questions, do not hesitate to contact me. 

Sincerely, ~ 

Edward J. Takach 
Labor Relations Officer 



COMMISSION ON STATE MANDATES 
in00 I STREET, GUITE 860 

I 'AMENTO, CA 86814 
323-3562 

March 19, 1998 

Ms. Dee Contreras 
Mr. Edward J .  Takach 
City of Sacramento 
Department of Employee Relations 
926 J Street, Room 201 
Sacramento, CA 958 14-27 16 

Mr. Jim Apps 
Department of Finance 

\ j 9 15 L Street, 8th Floor 
Sacramento, CA 958 14 

And Interested Parties (See Mailing list) 

RE: CSM-4499 
~ e i t  Claim of the City of Sacramento 
Government Code Sections 3300 through 33 11 
Peace Officers Procedural Bill of Rights 

Commission staff has conducted preliminary research of the test claim statutbs and relevant case 
law. This prel'iminary research indicates that Government Code sections 3304, 3305 and 3306 
relate to an officer's property and liberty interests and, therefore, merely implement the 
procedural requirements of the Due Process Clause of the 14th Amendment to the U:S. 

, ~onstitution. -In other words, the same activities would be required by local agencies under 
federal law in the absence of POBAR. Thus, a reimbursable state mandated may not 
exist with regard to these statutes. 

Although not an exhaustive list, staff finds the following cases relevant to this test claim: 

Doyle v. City of chino (1981) 117 Cal.App.3d 673, 680. 
Binkley v. City of Long Beach (1993) 16 Cal.App.4th 1795, 1807. 
Riveros v. City ofLos Angeles (1996) 41 Cal.App,4th 1342, 1359. 
Murden v. Co~lnty of Sacramento (1984) 160 Cal.App. 3d 302, 
Lubey v.  City and County of San Francisco (1979) 98 CaI.App.3d 340.' 
Wilkersolz v. City of Placentia (198 1) 118 Cal. App .3d 435. 
Phillips v.  Civil Service Corn. (1987) 192 Cal.App.3d 996. 
Civil Service Assn. v. City and Coulzty'of Snlz Francisco (1978) 22 Ca1.3d.552, 
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9 Board of Regents v. Roth (1972) 408 U.S. 564. 
Codd v. Velger (1.977) 429 U .  S. 624. 

Although the parties have touched on the issue of due process relating to the Skelly decision, 
due process under the 14th Amendment is broader than what is discussed under Skelly. 
Therefore, staff is unableto complete its review and analysis of this test claim without' . 

supplemental respodes from the claimant and the Department of Finance to the following 
issues : 

I 1. How are the activities under Gbvernment Code sections 3304, 3305'and 3306 any different 
than what is already required of local agencies under the 14th amendment. When discussing 
the Due Process Clause and the opportunity for an administrative appeal provided in section 
3304, please address each of the punitive actions listed in section 3303 (i.e., dismissal, 
demotion, suspension, reduction in salary, written reprimand, and transfer for purposes of 
punishment. ) 

2. In the claimant's response dated September 5, 1997, the claimant alleges that state and 
county employees have a statutory right to respond to adverse'comments in addition to 
Government Code sections 3305 and 3306. The claimant asserts that city employees have no 
such additional statutory right. Please comment on this allegation and identify the statute@) and 
case law, if any, relied upon. 

Enclosed are copies of the cases listed above. Staflrequests the claimant and the Department ' 

of Finance to file supplemental responses by April 20, 1998. 

Should you have any questions regarding the above, please call me. 

CAMILLE SHELTON 
Staff Counsel 

c. Allan Burdick (wlenclosures) 
mailing list (wlo enclosures) 
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81 ~ ~ S T R E R .  
SACRAMENTO, CA 86814-3706 

April 22;1998 

Ms. Paula Higashi 
Executive Director 
Commission on State Mandates 
1300 I Street, Suite 950 
Sacramento, CA 95814 

I Dear Ms. Higashi: 

This is in response to your letter of March 19,1998, regarding the test claim submitted by the 
City of Sacramento (Claim No. CSM-4499), which alleges that Government Code Sections 
3303 and 3304 of the "Peace Officers Bill of Rights" contain state mandated reimbursable 
costs. The letter requests that the Departmeit of Finance respond to questions regarding the 
differences between the due process activities required by Government Code Sections 3304, 
3305 and 3306 as compared to the 1 4 ~  Amendment of the U.S. Constitution. You have also 

I requested our comments on the claitnant's allegations regarding state, county and city 
employees' statutory right to respond to adverse comments. 

As noted in our July 17, 1996 letter to your office, our analysis concludes that the statutes do 
not contain a reimbursable state mandate to local government. We are once again advising 

i you that w e  oppose the finding of a reimbursable mandate in this case. Furthermore, we are 
unable to provide a response to the expanded legal questions raised in your letter at this time 
because we are currently without legal counsel : due to the recent departure of our 
department's attorney to another agency. We understand that the State Personnel Board's 
legal counsel has reviewed these issues and will be responding to your questions on behalf of 
the State. 

As required by the Commission's regulations, we are ,including a "Proof of Service" 
indicating that the parties included on the mailing list which accompanied your letter have 
been provided with copies of this letter via either United States Mail or, in the case of other 
state agencies, Interagency Mail Service. 



If you have any questions regarding this letter, please contact Louise Heredia-Sauseda, 
Principal Program Budget, Analyst at (9 1 6) 445-89 13 or James Apps, state mandates claims 
coordinator for the Department of Finance, at (916) 445-8913. 

Sincerely, 

S. CALVIN SMITH 
Program Budget Manager 

Attachments 
I '  



PROOF OF SERVICE 

Test Claim Name: 'PEACE OFFICER PROCEDURAL RIaHTS 
I 

, Test Claim Number: CSM-4499 

I, the undersigned, declare as follows: 
I arn employed in the County of Sacramento, State of California, I am 18 years of age or 
older and not a party to  tlie within entitled cause; my business address is 915 L Street, 
8 Floor, Sacramento, CA 95814. 

On April 22, 1998, I served the attached recommendation of the Department of Financeh 
said cause, by facsimile to the Commission on State Mandates and by placing a true copy 
thereof: ' ( l ) , to  claimants and nonstate agencies enclosed in a sealed envelope with postage 
thereon fully prepaid in the United States Mail at Sacramento, ~ a l i f d a ;  and (2) to state 
agencies in the normal pickup location at  915 L Street, 8th Floor, for Interagency Mail 

. Service, addressed as follows: 

A- 16 B-8 
Ms. Paula Higashi, Executive Director State Controller's Office 
Commission on State Mandates ~ iv i s ion  of Accounting & Reporting 
1300 I Street, Suite 950 Attention: William Ashby 
Sacramento, CA 95814 . 3301 C Street, Room 500 
Facsimile No. 445-0278 Sacramento, CA 95816 

I 
B-29 . . 

Legislative Analyst's Office 
Attention Marianne O'Malley 
925 L Street, Suite 1000 

i Sacramento, CA 958 14 

Mr. Steve Smith, CEO 
Mandated Cost Systems 
2275 Watt Avenue, Suite C 
Sacramento, CA 95825 

League of California Cities 
Attention: Ernie Silva 
1400 K Street 
Sacramento, CA 95815 

Mr. Walter Vaughn, Executive Officer . 

State Personnel Board 
80 1 Capitol Mall, Room 570 
Sacramento, CA 95814 

Wellhouse and Associates Mr. Paul Minney, Interested Party 
Attention: David Wellhouse Girard & Vinson 
9 175 Kiefer Boulevard, Suite 121 1676 N. California Boulevard, Suite 450 
Sacramento, CA 95 826 Walnut Creek, CA 94596 



David M. Griffith & Associates a Ms. Dee Contreras, Director of Labor 
Attention: Allan Burdick Relations 
4320 Auburn Boulevard, Suite 2000 Office of Labor Relations 
Sacramento, CA 95841 921 0 1 oth Street, Room 601 

Sacramento, CA 95814 

City o f  S~cramento 
Department of Employee  elations 
926 J Street, Itoom 20 1 
Sacramento, CA 95814-271 6 

I declare under penalty of perjury under the laws of the State of California that the foregoing 
is, true and correct, and that this declaration was executed on April 22, 1998 at Sacramento, 
California. 

Richelle Deremo 



OFFICE OF 
M O R  REUTIONS CITY OF SAC-NTO 

CALmoRNIA 

June 17,1998 

921 lOTH STREET 
ROOIvl601 
SACRAMENTO, CA 
958142711 

Ms. Paula Higashi 
Executive Director 
Commission 'On State Mandates 
1300 1 Street, Suite 950 . 
Sacramento, CA 9581 4 

(, ' 
Attn: Camille Shelton 

Staff Counsel 

RE: CSM-4499 
Test Claim of the City of Sacramento 
Government Code Sections 3300 *tl-lroug h 331 1 
Peace Officers Procedural Bill of Rights 

This is in response to your March 19, 1998 request for supplemental responses. 

1. How are the activities under ~overnm'ent Code sections 3304,3305 and 3306 any 
different than what is already required of local agencies under the 14th Amendment. 

, 8 

I 
Response 

It remains our position that the 14th Amendment does not, and was not meant to, 
cover actions such as a written reprimand, transfer for the purpose of punishment 
(where no other loss such as salary attaches) mentioned in section 3303, or denial 
of promotion on grounds other than merit as indicated in section 3304. 

One difference which stands out is the fact that those Government Code sections 
cover peace officers as defined by the statute only. Miscellaneous employees (such 
as technical, professional and administrative that are not sworn peace officers) are 
not eligible for the same rights conferred upon peace officers by POBR. That 
reason alone provides requirements upon .local agencies which differ from those 
under the 14th Amendment. Miscellaneous employees do not share the protections 
in terms of being interviewed or the procedural pieces of investigations (recordings, 
copies of previous interviews, etc.)' which could lead to punitive action, or the 
protection from re-assignment as provided in section 3303 to peace officers. 
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A hearing provided by an employer for a written reprimand, transfer, or denial of 
promotion, where no property right bas attached goes beyond the due process 
clause. Obviously, in any dismissal, demotion, suspension, or reduction in salary, 
a property right has attached wit11 due process considerations. 

2. Claimant alleges that state and county employees have a statutory right to respond 
to adverse cornments in additionto Government Code sections 3305 and 3306 anc! 
that city employees have no such additional statutory right. Please comment on-this 
allegation and identify the statute(s) and case law, if any, relied upon. 

Response . . 

County employees have a statutory right as stated above pursuant to Government 
Code section 31 01 1 to inspect, respond in writing or in person, and that written 
resp.onses must be included in the file. Government Code sections 19574 and 
19589 provide similar protections to state employees. While Labor Code section 
1198.5 allows city employees to review, it does not provide a manner in which to 
respond to adverse c~mments, and in fact, does not even allow for copies to be 
made. 

If the protections of POBR provide no greater.protections than those under the .14th 
Amendm'ent, then what pljrpose does POBR serve, and why is there continual effort to 

,} 
amend POBR to add greater protections? The most recent amendment placed a mandate 
upon public employers that proposed discipline be served upon a peace. officer'employee 
within one (I) year of the date the act is discovered by the employer. I believe this, and 
our response on September 5, 1997 clearly show that POBR provides protections which 
are beyond Skellv or the due process clause of the 14th Amendment. 

Should you have any questions, do not hesitate to contact me. 

Edward J. Takach 
Labor Relations Officer 
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1, 

June 17, 1998 

.FAX AND U.S. MAIL 

Paula Higashi, Executive Director 
Comrr~ission on State Mandates 
1300 I'Street, Suite 950 
Sacramento, CA 9581 4 

I RE: CSM-4499 
Test claim of the City of Sacramento 
Government Code Sections 3300 and 331 1 
Public Safety Officers Procedural Bill of Rights 

Dear Ms. Higashi: 

The Department of Finance has requested that the State Personnel Board respond 
to the Commission's letteraof March 19, 1998. + In,that letter, you question whether the 

I 
provisions of the Public Safety Officers Procedural B~l l  of Rights Act (POBOR) cited by 
the claimants can be construed as irr~plementing the procedural requirements of the due 
process clause of the 1 4'h ~mendment to the United States Constitution. 

I. Several courts have recognized the ties between an employee's 
constitutional due process rights and the statutory rights afforded by the 

I POBOR. 

In Riveros v. Citv of Los Anoeles (1996) 41 ~ a l . ~ ~ ~ . 4 "  1342, 1359, an appellate 
court affirmed the right of a probationary peace officer, rejected during probation based 
on allegations of misconduct which could stigmatize his reputation, to an administrative 
appeal pursuant to Government Code section 3304.' In so doing, the court noted: 

"'The right to such a hearing arises from the due process protections of the 
Fourteenth Amendment to the United States Constitution. The limited purpose of the 
section 3304 appeal is to give the peace officer a chance to establish a formal record of 
the circumstances surrounding his termination and try to convince hls employer to 
reverse its decision, either by showing that the charges are false or through proof of 
mitigating circumstances [citation omitted]. This is very nearly the same purpose for the 
hearing mandated by due process requirements, which must afford the officer a chance 
to refute the charges or clear his name." 

..-' 
I. 

' All statutory references are to the Government Code, unless otherwise noted. 
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InlBinklev v. Cifv of Long Beach (1 993) I 6  c a l . ~ p ~ . 4 ' ~  I 795, 1807, a case involving 
the discharge of a police chief and the adequacy of the city's appeal procedure, the 
court noted that absent local rules or memoranda of understanding prescribing the 
scope of an administrative appeal hearing conducted pursuant to section 3304, the 
adequacy of any such appeal procedure "must be measured according to constitutional 
due process principles." 

An appellate court has opined that by enacting POBOR, the California ~egislature 
made it clear that public safety officers'may not be subjected to,ppnitive action, or 
interrogation that could lead to punitive action, without being afforded certain procedural 
protection, all of which are.directlv related "to the irr~portant due process value of 
promoting accuracy and reasonable predictability in governmental decision making 
when individuals are subject to deprivatory action." (emphasis added) [Benach v. 
Countv of Los Anaeles ( I  997) 60 ~ a l . A ~ ~ . 4 ' ~  637 (unpublished), citing Peode v. 
Ramirez (1 979) 25 Cal.3d 260, 2671. " ' 

Other courts have recognized that the concept of due process includes. "a 
meaningful and adequate opportunity" for the employee "to refute the charges and clear 
his name" and that that opportunity encompasses the chance to conduct "his own 
investigation or present his own evidence." [See Mom'en v. Countv of Sacramento' 
(1 984) 160 Cal.App.3d 302; Lubev v. Cifv and countv of San Francisco~(1'97Q)' 98 
Cal.App.3d 3401. I; 

8 ( 1 '  . . I I 

Thus, by affording an employee the tools necessarg to conduct his or her own 
investigation, the procedural protections set forth in section 3303(g) of POBOR assure 
the employee a meaningfill oppo'rturiity to conduct hislher own investigation a'nd present 
hislher own evidence. The same prbtections thereby promote~ac~urac~ iri'decision- 
making, The POBOR provisions requiring that an employee be made aware of adverse 
comments in his or her personnel flle and be allowed to respond in writing to those 
comments (sections 3305 6) further the same due process values. . 

2. The administrative appeal provided for in section 3304(b) differs. a little 
from what would oth:eiwise be required of local agenc'ies by the 14 '~  
Amendment to the United States Constitution. 

i i , - 

As noted above, a review of ,thecase law dealing with the POBOR administrative 
appeals reveals a tendency by the courts to assess the adequacy of the appeal rights 
afforded under POBOR with reference to federal due process requirements':   he cohrts 
have clearly said that due process under the 1 4 ' ~  ~mendment Is a flexible concept: 
what process is due may vary based on several factors, most notably the nature of the 
deprivation. Similarly, courts have flexibly interpreted the right to an "administrative 
appeal" under POBOR. 
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What follows is in response to your request for a corr~parison of the appeal rights 
accorded under the due process clause v. POBOR for the actions you designated. 

Opportunitv to be Heard as Required by Due Process 

The United States Supreme Court has not yet resolved the issue of whether "the 
protections.of the federal due process clause extend to discipline of tenured public 
employees short of termination." (Gilbert v. Homar (1 997) 520 U.S.  - [ I  38 
L.Ed.2d 1201 

California courts, however, have required, with some variations as to the nature 
of the hearing and timing of the hearing provided, adherence to the due process rights 
delineated in Skellv v. State Personnel Board (1975) 15 Cal,3d 194 in cases where the 
employee has been dismissed (Chang v. City of Palos Verdes Estates (1 979) 98 
Cal.App.3d 557, 563), demoted (N,Q v. State Personnel Board ( I  977) 68 Cal.App.3d 
600, 606, suspended without pay (Civil Sewice Assn. v. Citv and Countv of San 
Francisco ( 1  978) 22 Cal.3d 552, 558, and transferred for disciplinary reasons (Runvon 
v. Ellis (1 995) 40 ~ a l . ~ p p . 4 ' ~  961). Clearly, an employee who has suffered a pay 
reduction is entitled to no less due process than an errrployee who has been 
suspended. A probationary employee who is terminated for stigmatizing misconduct 
has a due process liberty interest right to a name-clearing hearing. (Lubev v. City and 

I 
County of San Francisco ( I  979) 98 Cal.App.3d 340). 

At least one court has held that even an employee who suffers a written 
reprimand is entitled to some procedural due process, albeit not to a pre-disciplinary 
hearing; the court noted that the employee's procedural due process rights were 
adequately protected by the administrative appeal to be afforded under POBOR. 

I (Sta17ton v. City of West Sac~amenfo ( 1  991) 226 Cal.App.3d 1438, 1442). 

Administrative Appeal as Required by POBOR 

POBOR similarly requires that a public agency must afford a public safety ofncer 
an opportunity for an administrative appeal from a punitive action, defined as "any 
action that may lead to dismissal, demotion, suspension, reduction in salary, written 
reprimand or t;ansfer for purposes of punishment," and from a "denial of promotion on 
grounds other than merit."' Cases interpreting POBOR have also held that a 
probationary employee may be entitled to an administrative appeal if that employee was 
rejected for misconduct that stigmatizes his or her reputation. (Riveros v. Citv of Los 
Anaeles ( 1  996) 41 ~ a l . ~ p p . 4 ~ ~  I 342, modified on denial of rehearing). 
- 

While the definitional language of the statute Is somewhat inartful, case law seems to be refinlng the 
definition so that the right to the administratlve appeal does not attach untll a decision to take the punitive 
a c t l ~ n  has been made. The "lead to" language in the statute was probably meant to refer back to the 
interrogation process-- in other words, interrogations that could "lead to" punltlve actions are governed by 
the provisions in section 3303. 
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CONCLUSION 

The procedural protections accorded a public safety officer under POBOR are 
directly related to established due process values: due process requires that where'the 
government seeks to deprive an employee of a protected liberty or property interest, 
that employee be afforded a meaningful chance to refute the charges through notice 
and opportunity to conduct his or her own investigation or present his or her own 
evidence. 

The POBOR protections afforded public safety officers during interrogations, the 
rights afforded officers facing punitive action, and those protections afforded officers 
who have had adverse comments entered their personnel files all further important due 

1 process values. Given that a recognized value in federal due process is, to a great 
extent, to promote accuracy in governmental decision-making, one can assume that a 
governmental entity implementing POBOR will achieve a greater accuracy in its 
decision-making in the personnel arena. Such increased accuracy should clearly 
translate into cost savings as fewer decisions should be challenged and those that are 
challenged shocrld be upheld on a more frequent basis, resulting in fewer back pay 
awards. In addition, an employee accorded POBOR protections resulting in a fairly 
considered decision may be less likely to file retaliatory litigation'against a governmental 
employer. All these cost savings should more than offset any costs that niight be 

i 
attributable solely to the enactment of POBOR. 

If you have any further questions regarding these matters, please feel free to 
contact Elise S. Rose, Chief Counsel of the State Personnel Board at (916) 653-1403: 

Sincerely, 

Walter Vaughn 
Executive Officer 
State Personnel Board 

cc: Floyd Shimomura, Chief Counsel 
Department of Finance 



COMMENTS TO DRAFT STA3'l?A.NAZYSIS 
.. 0ated.July 6,1999' . 

By CLAIMANT, CITY OF SACRAMENTO COMMISSION ON ' 

CSM 4499 
Peace Officers Procedural'Bill of Righik " , .  ' 

Government Coda Sections 3300 through 3310 

I, Dee Contreras, state: 
. , 

. . 

That I am the Director of ~ a b o r   elations for the City o t  Sacramento, which position I have 
held since November; ,1995, From 1990 untiLNovember. 1995,.1 was the senior labor relations 
representative for the City of Sacramento In these positions, my duties hiclude negotiations with 
unions pursuant to the Mayers-Milias-Brom Act, contract. administration, processing grievances, 
discipline review for police and fire, as *ell as miscellaneous employees; ".Thus, 1:. have been' 
personally responsible for the review of police discipline matters. .:In these: 'positidiis,.'I have been 
involved in all areas of managembnt,labot rel&ioris. . . . 

L .  

I have been involved in the labor relations area since 1980;' I .was' a labor union 
representative from August of 1980 until June of 1990. I represented employees in disciplinary 
actions and hearings. I' rapresehted &d defended the employees : h d  unions in grieiiances. I 
negotiatetband reviewed civil serhce ~ l e s  ghd their (application.' ' I  kzis thlis iavolved in.all hspects 
of labor relationsfioja the d d n  side fof this period. of time. ' ' ,  

. , 
. .  ' 

Fr6m my substantial experience in representing bothlabor 'and management, 1:a.m extremely 
familiar with both the Skelly process as well as the peace Officers Procedural BilI 05-Rights. 

That I have ,personal lcnowledgk of the ,facts ,stated hereiil, an4 if called upon, to testie, I 
, . 

. . #  could do so competently. . 1 . 

, , .  
I ; . ' .  I - 

That4 haveareadsthe Draft Stdf  Analysis of the Cornmissibn on State Mandates' stafYdated 
July 6, 1,999, Giventhe complex nature bfthe issues p~esented by this test claimi'the Commission's 
stafY has done an admirable job, However, there are certain issues which the Cityof Sacramento 
believes were not adequately addressed, or are not reflective of the reality of public sector labor 
relations: 

! ' .  

Preliminarily, it should be noted that the City of S~crainento.agrees;that those duties reqtiired 
to be performed. to satisfy the due process repbirem~nts bf tl$= -United Stafes' and Cdifomia 
Constitutions pursuant ti3 Skellj, v. State P e i - ~ o n n ~ l  Bm~d c19759 .I5 Cal.3d' 194 afe yj~eexistihg. 
constitutional requirements, md tIius not a reimbursable mandate. It is those requirements which 
exceed Skelly and are required by the Peace Officers Procedural Bill of Rights that form the 
foundation for a reimbursable mandate. : ... . - 



In. oi-ger to better understand the difference betweenSkelly and the Peace Officers Procedural 
Bj.11 ofRig11ls (hereinafter referred to as "POBARM;a brief outline of the two different systems is 

. vvur,e,n~:ed. . . 
' .)' . . 

I 

General ?escripition of Skeqv and POBAIR, 1 --...-..- 
. (  - ,! .' I 

.. ., 

- .. 
The requirements of Skelly were aptly described by Justice Sullivan in his opinion, as 

'I. . . It is clear that due process does not require the state to provide 
the employee with a full trial-type evidentirny hearing prior to the 
initial. taldng of punitive action. However; .; . ..,,due process1 does 

I : mand,ate that the employee k.e accorded certain.~procedurd rights 
beford .the( discipline* becomes effective. As a n.xinimum,. .these ' 
pieromoval safe.gumds must include notice of the proposed action, ,the. 
reasons therefore, a copy of the charges and materials upon which the 
actiou is based, and the right to respond, either orally or Inwrithg;to 
tlie authority initially imposing discipline." Skelly, supra at p. 2 15, 
see Drafl StRff Analysis at page 1.61. .I, : 

.. j ., . . 
As the Draft Staff. Analysis n~tes ,  these, protectio.~ are required,to be .given to pamanent 

civij snrvi.ce r:111ploy~es sribject to dismissal, demotionj long term spspension and reduction in salary. 
These protechions are not nfforded to short term suspensions ,- reclassifications or. reprimands. See, 
Civ-id Service .Assn. v. City and County ofSan Francisco (1978) 22 Cal.3d 552,558-564; Schultz v, . 
f:: - ~ h e n t ~  ., , of Uniijersiiy ofCalifbmia (1984) 160 G.al.App.3d 768, 775-7787; Stanton rv. City of Vest 
S~:icr.an~enio (1 991),226. Cal.Pipp.3d 1438, 1,441-1442.' 

%esa protections are not afforded.to employees who serve ''at will''; or at the pleasure of the 
ap~;~oiuti~ig authority; there must be a legitimate claim of entitlement to continued employment 
before d~1.c process requires predisciplinary safeguards. See, Board of Regents of State Colleges v. 
20th (19.72) 4 0 8 , ~ ~ ~ .  564.577-578.92 S.Ct.2701,2709-2710; Shoemaker v. County ofLos Angeles 
( 1  99 5 j 37 Cal.App.4"' 618, 63 0-63 1 ; Hill v. Galifornia State, University,. San Diego (1 987) 'I 93, 
C.al.App.3d 1081, 1088: : . . .  I . ,;, 

. - .:. , 

Under Skelly's progeny, there is also a "liberty" interest. This interest attaches when an . 

employee is dismissed or not hired and the employing agency "makes a 'charge against him that - . 

might serio~~sly damage his standing and associations in the community,' such as at ~harge of 
dishonesty 0,s immorality, or would 'imppse [I o n h h  a stigma.or other disabikty that foreclosed his , 

freedom. ,to .take ~.dvaqtage of oiher employment opportunities. ' [,Citations omitted.] A person's. 

' SOB rnnrei detniled discussion inj7-a concerning written reprimands. 



protected interests are not W g e d  merely by defamatory statements, for ai interest in reputation 
alone is not a constitutio,nally ppotected liberty interest. [Citations omitted.] Rather, the liberty 
interest is hfiinged only-when the defamation is made in connectipn;with the lbss of a government 
benefit, such as, in this case, employment. [Citations 0mittid.11~ Murde,n v. Co.unz'y of Sacmen to  . ' 

(1 984) 160 Cal.App.3d 302,308, . , , . 
. , ., 

The purpose of a "liberty,iqterestlJ hearing, whichmay ocdui aRer the discipline, is to provide 
a hearing to allow the person to clear his n b e .  Mukden, supm,at 3 10, . 

. ,  . I  - 

In contrast to the very bagic-requirements which are atfqded by eithez agupropertylt or 
"liberty" hearing, the requirements of EQf3AR are more stringent, both qu*atitatively and 
quantitatively. , . ! .  , I a , .  . .  , . 

'. . . I  . . . .  , . , I t  
' '. ' 

Government Code,. ,Section ,3303 gpealq : t o  the : rights of peaq.=i. officers subject to 
"interrogation", and provides substanti~..s,afeguards. S e a e n  3304'g~ea.k~ to the rights. ofthe peace 
officer regarding procedural safeguards, inoluding the rig& i~?a .hp@~,  end statute of limitations 
concerning how long the agency has to use acts as ahasis for disciplinei Those sections read as 

' 

follows: . ;.. . 'I:, ,,. 3 

. , . , I ' 
I !  . ! 

3303. :When my putkc safety oEcer. is under investigation 
and subjected to interrogation by his or. her c~mqanding~'officer, or , 

any other member of the ,employing publio safety department, that 
could lead to p'unittive action,-the interrogation shall .be crjnducted 
under the f o l l o ~ ~  cixiditions;. ,,Bar the purpoae of this $chepter, - 1 :  

punitive action m'em, any:l,actbn thal rna$:,iead to dismissalJ ' 

demotion, . suspensioq. reduction in. salary, written ,reprimand, or 
transfer fon.pqoses of punishmentti .(. . . . , , I . ,  , ,  

. . (a) The inte&ogatiqn shall b e  abndu~tedat a r~asonable 
hour, prefeTablY:at a time w h ~ n  tho public safety &Tiger is, ari d~ty;~.or , , 

dudng tde normal vyaldng hours for the public safety.gffioer, unless ' 

. 

the serioussg~;~. o.f:.the , hvestigagon rgquires ;qthemaj;: If 'the 
interrogation dpes ocm.  during of&duty, tjme-.o$.$bg. public. safety 

' 

officer being: intevogated,.-.:&e pqbli& .g,afe%.. ~ffic6r. , shall be - ; 

compensated. for a,ny off-duty ..time., in acco~dance with regular 
departme~t procedures, and the,ipublia. safety oEcer shall not be 
releasedfrom employment foriany work.missedi..: .,.. . I I 

(b) The public safety officar under .invps-tigation shaU be . 
. 

informed,prior .to the interrogation of the r y k ,  m e ,  and. c.ommimd 
of the offider !h. ohargeof the inten6gati0r.i~ the internogating offi~era, 
and all other. :persons to -be ,present during! the interrogation. . .All 
questions direded to. the .;public, safety, office? under, .intarrogatign 
shall be asked by and through no more than two, iiqterrogators at one. .!i . ' 

time. ,. . . ,  



- (c) The safety officer b d e i  ih~estigaticin 'bhall be 
informed of the nam6 d the investigation ptibito ahyiiijerrd&tion. 

$.,. c. , .:, , . ., . , yd) ~h~ intea;gating session sllall be for a re.&.j&al&beri;d 
i 

. . ,  . , . , ' taking lato donsideration gravity and &iq5li%ity .of the issue 'being 
investigated The person under interrogation shall be allowtid t i  . 
at&d to his or her own personal ljlysical necessities. 

, . , (e) The public,i6~ety .iff.&& hdei int&ogati@'id not be 
, subjected to oEemive or; with pGdive .hiion, 

except that an officer refusing . to respond to questions or submit to 
inteiroga~-a& , shall ;be .iiifonn;ied that answ=f $&'.stions 

. .  . 

diredtly to':fie .-qe3ti..*tiofi- Of ,*tkriegi&on ma,  re.sult 
punitive action. No promise of reward shall be made as an 
inducement to answering, any question. The employer shall not . . cause .., . the p~blh Sddty o&O& &,dei,&j6~ogatiari to:& eubjdted to ,+idits 
:by tlie'pres~;or ng* wb.&'t ,aa. ,or, hai. ~xpi,e~s.K.c6$Y&j.t! y 

, : his or s+ho &&? :ad& ,*@, ot$&8:-ijh tbs of 
, . n.aws mddi. ...fio,u+ 5dr';g*~dig ';bns:gnt,Y"" . ' ' 

(f) No statement made during interrogation by a public 
safety officer under duress, coercion, or threat of punitive action shall 
be admissib16:K * Y ; ! - ~ ~ 9 & q ~ & l i t ; , ~ 1 ~ l  P$fd6ik&g,' ' PJ7J& shbdi.&ion, 

is subject to thefoildMgi;4aOoatia~; : ., ;: ,-, . : , 

, ,,. : , . : . 
, ,. . . 

subdi vi biLfi ;!6h'&1 $t :he.,&:$ of'sehte~knts 
. . . . .  . . made by, .a. p~blid'5d~t9iiiO&o&f ;h&hii:,'ths ,&m~ldyi,rig p'Q,bl,i& , safety 

, . .. , , de pmen t, i s i g 6 8 ~ = g , & i v i l : . ~ ~ d i b i s ~ ~ , & Y  piib1j8 sdew oftib&f, 
. . including &scip.&iw Q*odght ,.&aer,.s&itibn ; ~ . 9 5 ~ ~ ~  4 

,,@) This .&bdiv ili.oa"hal.i nd t;$fdve nt :admisslbilfty kf ;, 

statements made by the public safe@ offio~ec:~d&'hfPnogatiin'@' 
, any civil. actioli, .hdludini"ia*i;trati$i Ei't;g&ns, .brough+ by ,aat 

~ " .  ,. . , public safety dffid& 6;i&+, b-yddi,r!s .e~.&lli;~lie~pe$Te~biifati,+ej ididingP 

8.". . . . . . . ! I  ,. ,j;: .',. ,,,,,;! :" s ,  ? 2 ? . ,  out of a- disciphary abti&i'* I!;, ; ;I . ' . !. ,: ' 

. .. -t3) Thig $ubdiViddd shiu inot p'reireht $$--b&-6dfd 'made by 
apublic ssety o&cer urider ~f6r;ro~g.g~o~Isro&~behg~'ed td imPee*Ch , :.. 

, .' . .. . .. the tes,jony. ' &-;at .;6fic&~:.*er' &:.in review ,ib fodeii-e do 
whe& :st ..ksiieh tsi;&..b;tO :*$:=bhtl&feeS~6ny off&e i....- ' 

, . 
, 

' This , s~BZi$sioh,j shaut!het, 'fieme, prgv&i k&,' 
admissibility of statements, by :& ~ijlbfic ' ide*; ijfic& un&kr'' : 
interrogation sthat!dficei. 'k~b.fidqj&'y' is,-.,deeease'di' . '  . . . a '  

fg,Jlm;e c6~$leta:&ta*6gBti6jn\d;.ffh;jubfi .kdety 'bmcer;may 
.. , 

be recorde,.; If .&\, itap,&r;;$dsd*di8'g i,9 "liza"da'6f!the' i&drrogation, th& 
. . public safety dffiber .;&all .;E*+:~: ;jddcdsd 'tjr ,~=.'tdp-e; .if ~j l , , f i f i e r ' :  " 

proceedings are :do*td~filat& ,di'.'jr*io* ib M&* iateebg,.&on at 
a subsequent..he,: ~ h &  $dblic safety .shall bti entitled to a 
transcribed copy of any notes made by a stenographer or to any 



reports or complaints made.by investigators or other persons, except 
those..which are deemed b i  the investigating agency to: be, 
confidential. No note@ 'or reports,,&t q e  deeqed tp be cop€iden@d 
may be entered in t lq officer's pp r soq l  fde. :,:The public safety . . 
offic& being interrogated shall have the to b,@g hi&* ber;own 
recording deyice aqd recold qqy and all of the Nerrogatign. 

@ ) ~ f ~ ~ ~ r t o & d ~ ~ ~ e ~ t e r r o ~ a t i o ~ o f ~ ~ u b l ~ ~ ~ s ~ & ~  . 
ofEcer i t  is dkemed that hewr shedmay be charg~d with;& q$&nal 
offense, he or she shall be imme&ately informed pf hiq-.orher. , 

constitutional rights. ! . ., . .  a ,: . 
(I)'upon thk filing of +;formal ,&itten statynegtt of oharges, 

or whenever q interrogatib. n $xpses on qams that are Wtely to 
result in pu$$V.e actipi r;'&~.$~&~ public g a f ~ t y  o@cer,-th@ qffiqerjl 
at his or her request, @h?J! Gve-the right to. be rcpresented,ky,a.-.. . 
representatiG6 of b& oy her choice Who .may be present at d l  t imy : 
during the:.jgterro~ation. ,,,J"he iepre~ent&e~ shall not be g.jers+on 
subject ti the sgnp inyestigatiog,. The reprqsentative shall not be 
required to disclosa, nor bk 'iubject to any punitive aution for refissing 
to disclose, aqy , inforgation receivqg from thq,, officer under 
i&estig@on for no,norimiqal matters.. - .  

. ThQ seoti?,u - .  .ahall nit apply to any inteFogationtRf a pubkc 
safety officer in the, qormal courgeqf duty, cqpunseling, , ~ ~ , c t i o n ,  or, 
informal verbal adrnoks&$ by, or,,qthq goutin? or unplanped 
contact with, a supervisor .. .... .., . or . any ~ t h e ~ . ~ ~ b l i ~ ~ d e t y  offiger, nor shall 
this section agply .to., .an iyestigation concerqed.. solely .and;dir~ctly 
with alleged criminal activitie~. , . ,  . ,  _ (i) No public safety offier'shall be lo,aned or tampordy 
reassignedto a loc,ption or duty assignmqpt ifa !worn member of his a , 

or her depa@med would not normally be sent to that location or - 
would not idrmallly be  .given. . . the duty aesignment . q d e r .  pimilar 
circumstancefi. ,, , . , . .. . ..i. ;'.+" ..-, 

, . I  .<.  . ,. . , ':,'.. 
3'304.;- (a) No.pubbc.?.safety . , ,.,, . officer shall be subjected to 

punitive action, or depigd pqqqtion, or be thraatqyd pJi* such , : , 

treatment, beoa~se of tip lqvQ,l~ e*ercise of ,fie rights granted under 
this chapter, or the: exercise of any rightg upder a q  existing 
adminiskative griev'anbe proced&e. , , . 1 5 . .  

Nothing iq this ggctign shall preclude a head <gf'an agency 
from orderbg'a publio safetyr.officer to coqpe~age with othq agencies 
involved in criminal investigations. If an officer fails to comply with , , 

such an order, the agency .m~y~,offiaidly., charge hip . , 07 her with 
insubordination. . , , . i t  , 

(b) No punitiue, action, nor denial of promotion, oq grounds 



other than. merif shall be undettdcen by%nv pubtic agency' against 
any public safity o f f i ~ u  w h o  has ~ub~bsfi i l ly  a&pfet& the 

. ,  . + L 2-4 . ' .. ,I p r o b a t i o n i i k $ ~ b ~ W ~ ~ j 3 ~  squired 'by-hs or herrmP~oying' 
agency- i -prbhi lhg  tfie pliblic safet$ officer ' with ah 
o p p o a t y  for &jministi;&ivb hp*pe?d, . \  ., $. . :  

.-.,-(c) )No.iGef , a of .. .. police ..,..-I.-s-- ~ b ~ r e r i i o v e d  bf k j ~ J m Q ! !  d& + appointLg adhtikity, without' i i rof i ib3 thl' cEef of *police mth 
Mtteh riOE&.a& the fi*on ,jf re~~o~s.'fhere~ofor'and'an. *bPPbWty 
for wstrativ; (' :.:... .. , . .A ' L  .., , ; . * .  : 

For purposes of this subdivision, the removal of:& chief of' 
police 'by-lr'#bblic 6* ...a@poih,&i ,,&ithd&$, ',for ;th= ,of 
implemen~g'  thi,;g'b'als,, dr. p x o ~ ~ ~ d , ; , ; B *  bOfh; &f&e'p&Ec:,igenCY 20i .!.. 

.Euth6~ty' f&k; ;*:&&b&;Lb61ti'd.hE: .,' iut; fi8' ;w*ga :io . . 

I I , 9 ,  

incomizati~~tyyoFi;&gagenle ri:t..w a. ,* 8Mf,b;k i:h-~ge. in : 
i ; ':>. , . -. a ~ s t r a t i o n ,  be, dgdQi to ~ * ~ W t e ~ , , , * o f  r&ions.!' . . 

a .  Nba:g .,;. ~ thiS g,g,.,.3$i8~ :,-iliaI , bs~:d6mcad ,to crgitd 'a- 
,-,.. .. . property iritered., wh6*e'0.n'~:'~66i~d,8tj:Ii:xi8t 'lg*,'$ &&job 

, , , ! ;  . , , . . .\'.. . , . . I _  ;, uf Chief of "; : , ..... 

,(dl Except aa,pmidg&'/h ws .iubdivili6= &a ihbdivc&oii,(gy,. 
. . no punitive action, nor denial of Ijronidtiofi d&;gromdi h&jj t@&;' - ' 

merit, s,dll 'be &dertaken :fbf ;anjr ,&,.; ijdbiitifgi: &$ .;B~+f,:&lig&on 
of miscdndu& if ,,,&;invsitigd*bfi;jb'f slr=gBti.&g &ot,g&hiif etd . 

within dgdd: ,,~y~&,~;;j~f:,~jthe v,$4J3&3 agericyls . &3~b;~@''bj j  , g. $&fgbn. 
. . 

. . 
t6 ;ii*tiate h:;:&+d&gEtgj&,, if ..&=i:allf&$'$~6n :If. ai='ddt ,: ;:> . . 

3 

omissiod, o f b ~ e r  .&6bndud:: md:oneiyd~ wfBdon,$&d +d, 
-*d&M&w*d&5.+& 

apply o n l y ~ @ . c t . l a n i s e h  p ~ ,  o ,..-" er ,. -. 
after Jm* l,;l>gQB,;TInfie evehffit E d . p a b l i s . ? g  .)det&ei 

that disci$lhh t $ ~ Y Y . b ~  it:gWl 6om$l&e its h$&sti.g,$tibi md 
notify the publib ,bEf.bf #LoPosea diabiplizi'arjt &$.f;: a 

within that 'ye'k;.l.e'$&ept h, ;th'e;follddwg &6,,&stan&k~~I,*' ' "; . . 3 '  ... , 

(1) If the act, omission, or other allegation of miscondukt is. 
also the subject of a criminal investigation or criminal prosecution, 
the time.. djjg:fjwfioh & d d ,  . :~v,&dga~Oi , orc-,nal 

prosecuti'on. is pd&g~BK~l,alfofi:~the. oile..ybar"~g - $*i0.d; :. .' : , . " ' ' 

, (2) Ifth6,ri,uElic.u &*:(, Scef waiv&.be;dne~fb&+&& pei,yo.d 
in f ',th= $ ~ = {  pefi&&: :&iilJ. be &lle& foi :fie, ijeri&d of ~e 9 

1. .. , .. . , "' specified in the w r i t t i  waiver. 
(33 #If the investigatibnii a5ibltijurisdictiorial &estigatioi.l 

that requires L fi:asonablet.bd&uidnlfor obordh2atidh of th6 inqbliidbs ' , . 
. . . . I , . .  8. 

. > . . agencies? . 
. . : (4) Ifthk hvesii&tiofi in~glvbu mdre thail oris bm$loyed &id . 

requires a reasonable extension. 
(5)' If .the kvestigation ,in+olveii an einployee who is 



incapacitated or otherwise unavailable.. t .  .. 
. (6)  If the .igvestigation invoives a matter in civil litigation 

where the public sa;fety officer is named m aparty defend@, the one- , ,. 

year time pd,od shall be tolled while that. ciyg action is pepding. '1.1 

(7) If the ~vestigation,~volves a,matter in criminal litigfition 1.1 , , , ..I 
.I ' 

where the complajnant is a,;,crimirl$ defendant, ,the oneyyear time .,. ' 

period shall be tolled during the period of that defendant's cr$nbal . .. 

investigation and prosecution. 
. . (8) If the, investigation ,jnvolves ,Q allegatian:..of workers" 
compensation fiaud on the part ofthe public safety officer. , .  . 

.(e) Where .a predisciplinary response .or: grievance procedure 
I ,  

is required or utilized, the time for t@s response or pro,cedure,ghd 
not be governed or limited by this ghap;ter.. . 'I 

, (f) If, after investigatio~ apd any.predisqiplinary respqnse or . . ,r, . . 

procedure, the public agenoy d,ecides to impose discipline, the public 
agency shall qatify the,public safety offiper h. writing of its decision . .. 
to impose discipline, including the date that the discipline will be 

, impqsed,. .within 30 days of its..decision, ,except,if the public safety . 

officer is unavailable for) disoiplhe.. - .. , .  . . 
. -- (g) Notwithstanding &e .one-year time period specified in . 

.--.--'-- ....",.. " . , 
subdivision (c), an invesligahon 'ii%y-be -re~pena&ag@&apubli , . 
safety officer if both of the following oircumstances .exist: 

(I). S i w c a g t  new evidenc.e hsi been di~oyered:,that, is 
likely to affect, the oworpe of the investigation, 

. I ,  (2).0nq of the following cgnditioq q.xi@: . . . ! ., 

(A) The evidence codd not rqasonably have been discovered 
in the normal course of investigation without resorting to 
extraordinary measures by: the agency, , , 

(B) The evidence,gesulted fiom l$e public. safety officer's 
prediscipliparyrespopse.qr'proaed~eB , . 

(h) For those! members listqd j:n.:subdivisiofi (a)?of Section 
830.2 of #the Penal Code, ,the.,3,P-day $.me, period proeded fqr !in : 
subdihsion (e) shal!, ppt.commence with thp..service of 4 preliminary 
notice of adyarse action, should thepublic agencyele&t t i  pmvide the :-. . 

public safety officer. with such a notice, ,. . , ., . . 
. ;, I . .> - 

From a brief review ofjust the foregoing ser$ons,. it i~,glear that.thetinterests protected 
by POBAR far exceed the requirements of Skelly, 

: .. . 
2. Written . Ra~rimands , .. 'Are ,... Not .... Subigct ,.: to . Skel& . . . . 

I : _ '  

The Draft Staff Analysis on page 11, dd partic~larly in footnote 2 0  thereon, r;hd ' 



thereafter, asserts that Stanton v. City of West Sor~amekto (1991)'226 C B . A ~ ~ . ~ ~  1438 stands for 
the proposition that pursui t  tb Slcelly, a pei'mahent employee is. &titled.to a due process hearing 
when presented with a written reprim&id, Under this rationale, ahy admini&ative hearing requested 
on a written reprimand w&ld not 1% a feimbufsablk.element of -%is 'f8st c 1 . h .  The City of 
Sacramento respectfully..disap&es with this conclusi6n; as:~~fantdfi'~tinds for the proposition that 
SkeZZy specifically does. hbY requiiki* my due process hearings .ih oonjuction wit& 'a  written. ' 

1%. .* reprimand. , . . I  , 

stanton involvedya pe1mxm6xit:peabe oEoeiempPoybd by tlie city of Weit Sacramento, 
who received a written reprim&d.The Memoran:da oftTnder'standing negotiated between the West 

' 

Sacramento Police Officers Aesociation ahd ,the City of Wed~Sacramento2, provided that written 
reprimands issued by a 8upkrbiscir Wki-e ippealablei to the Chief16f 'Police; and fufther that those 
written reprimands issued by the Chief of Police w%fe :eppeala%le oi2y to the Ap'pointing Authority 
or his or her designee. As SWiton's vdtteiCrepr.hiiimd was issued'by liiiifi supervisor, he appealed 
to the Police Chief, wllb 'libl'i a heiiring at which Mr. Stanton vVhs rkpresented by cdfin~el, and 
presented evidence on his b e W ,  The Chief upheld tlie written repriinarid and denied the appeal. 

Not satisfied with t b r e d t s  ifthe appeal,'Mr. Stanton filed a writ ofmmdate insuperior 
court alleging that he was entitled to an administrative apped putsuant to the City's pe'i.somel rules 
and MOU. .Mr. Stanton further td-gued that, the appeal. rightjrafford hiin'un'der the MOU conflicted 
with the due process rigEtsyguaranteed by SkeZly. 

C .  , . I  . .  

~ccordin&~,whexi the niatter'was reviewed by the ~&l la t e  C b h ,  the first issue 
undertaken was whether the MOU conni~ted witb the due brorodesti fights eikiciated in $kelZy. The 
court held that the guarantees of SkeZZy sp&5cally do not applylto a Written reprimand afTorded a 
permanent employee, and to that effect, the court stated as follows: .: ' " 

, 
". . . As the City notes, no authority supports plaintiffs uiderlying '. 

assertiorithat issuance of awiiitten rtqirimandtrigge1"u tliedue process 
safeguards outlined in Skelly. Courti'~Iiav6 1'~tpiir~d. aaer'encb to 
Skelly in cases ixi~~wEcli a.ri empfoyee. is d&oted.(Ng' v. State 
Personnel Bd.'(1977)'68 Gal.App3d 600, 606 [137' Cd.Rpti. 3'871); 
suspended~&th~~~  pay (ciya se&& As&;! vi' City 'cbmty bf 
SanFran6isoo (P978322 cd.3d 552;558;560 [lSO'Cd;Rptr. 129,586 
P.3d 1621); or dismissed (Chang v; Ci@ of P~los'\Veiides'Estates ' 
(1979) 98 Cal.App.3d 557, 563 [I59 Cal.Rptr. 6301). We find no 
authorityibahdihing adherence fo &elly when a wiitten riijiimand is 

T h e s ~  Memoranda of Understanding are commo~ly referred!~ as "MOq!"s, and ye a p h o % ~ q  p u ~ u m ,  ' 

to the Meyers-Milias-Brown Act, Government Code, Sectidns 356vet ibg. s&., &nia didia'couri) ~ i s t r i c t  
Attorney Investigators Association v. County of Santa Clara ( 1  975) 5 1 Cal.App.3 d 255, 

. I .  1; .I , . 



issued; 

"We see no justification for extending Slc,elly to situations involving 
! ,' 

writ~nreprirnands. Demdtion, suipensibn Bnd dismissal all involve 
1 .  

depliving the pdbLic empldyee of' pay or 'liknefits; ' a written ' 
.reprimand results in;nd sucEloss to the~&ii~l77y~e." ~ t&idi ,  suPfJ 

. at 3442$ see akb  ~ r & ~ t a f f  h d y s i s  (July 6, 1999) kt p. 3 1 1. . ,  , 

, ,, - .. 8 8 

. . . 

The case then goes on to fmd that.the procedural details as outlined in the MOU comply 
with the Peace Officers B i h f  Righti; $&-tiiiculafly G i v e d e n t  Code, ~kct iok d04(b): 

Accordingly, there are no prZexisting iepuii%i&nts fcir an iklmhistrative h&ring to 
, . 

satisfy the d~e~ibces~requirementi of ,SkeI.ly for awritteh fepi%&d absipt t h e ' ~ e a & ~  ~ff iker ' s  ~ i f l  
of Rights. The City of Gacramento res$ectfully fequests'thaf the ~rafYStaff ~ndi) ;s is  be amkn'dekl 
t o  so reflect. 

I ' '. 1 

3. Transfer For Put~oses of Punishment'. 
1 1 1  .. . , , . ' ,  ..-- ' ' I  4 % .  

8 ,  : .. . 

POBAR provid~s,inGovemnent Code,!'Section 3304, that'theernplbye& subject to a 
transfer "for purposes~~~f.punishment" is eiititled,td a~ acWnistiativ6 apiieal. The isbue t h d  bicomes . 
what is a transfer for purposes of pudishriient,: verbus transfers for other issues, s 'uchas for. 
management prerogative, to address staffing needs, or to compensate for a deficiency in 
,performance. In the Wbirld of lab& relations;often wliat constituies.a ptmitive transfer is in the eye 

,. 8 empioyee: : I ~ c & o f h g l Y ,  t ~ e , ~ ~ , i ~ / j f  ~ ~ ~ ~ ~ ~ j i t b . ~ i ~ h ~ ~  the ~i j-&' i .~~ to '&d&+,.tagd ht 
in the field of labor relations, peace officers will often request a full POBAR hearing and procedure 

,.. I. . , . .. 

on a transfer which is not acceptable to the, officer in c&stibn. ' 
,.. , ,.* ' I ' ' . ~  ' ". 

, I  ' 
. .L . . . . , 

. : I . '  . 
I * .  . , , 

An &ilydis of cases involving kabfers will debonstriib that the law in this area is clhte ' 
clear: a tr&fer to p d b h  for a' deficiencjf'ifi perfo6ance 'e'ntitles t&' empldyde id- a POBAR 
hearing, whereas a tr&fer.to comIjerisiite"for a deficier$iy in perfomiance is not p&e and does 
not entitle one to a POBAR hearing. However, the difference is ody noted by the court when ad 
employee contests the denial of a hearing. 

r !  

In Heyenga v,CiQ ofsan Diego (1 979) 94 Ciil:App.3d 756, two bfficers were transferred 
from .the northern to the central.idivision oythe ~blice'depiitment. INhile off ,duty, the,officers .?I  _ .. had 
become involved in a &of ~ddefit'in"afocal.piibr. Oh13 of tlie officers was exonerated, and the 
other's investigation was pending ~hkiith=b&sfer 6rde'rwi& made. BG& officers'mhie deriied an 
administrative hearing and filed suit f6r p r e W W y  injunctioh to their b&sfei.s, until &er 

... P', : - 
a POBAR hearing was held, 'contending th'at th'e triiiisfers were~phitive. . . I , .  

. .  , ,:.. .I ' . 

At the hearing, it Was ascertained that th(: pieinisi for ih= tr&sf6i bb the d'Aparhn&t was 
that the department lmewof the 5ff duty conduct; ad well as other conduct. ~ l though tIie.department 
viewed these officers as average with the potential forfuture advanceinent,'the department believed 



that a transfer to the central division wouId result in a more restricted geographical area with greater 
supervisory support, The departqent denied that the transfers were for a punitive reason. 

4 ' I  

8 .  

The court, in reviewing the facts, believed that the transfeis were punitive beckuie of the 
. oficers' off duty conduct. Based upon.that factor, the appellate court ruled that the issuance of a 

injunctiop$o preclude the transfer a full POB4+4R hearing was appropriate! there 
would be no harm to the city iqdslaying the.h:mfer, wherem to disallow a pretransfer hearing 
would be to divest the officers of remedy at all. 

, I  

I -  . 
A tot& Werent riew of tr-fei was cqgtajned in Orange ~ o u n f y  Employees 

Association, Inc. v. county of drange (1988) 205 Cal.App.3d 1289. This case involved Vaughn 
Roley, wb~.u/as the, I ! +  division . +,qctor of a probation facility for delinquent boys. M e r  holding that 
position Tor l6 'yea. ,  hpqvas tr+fe~qd to:the post of director g f juved .~  court sewhes: .%here was 
no difference in his t i t6  br pay; ,h fact, shortly 'after his transfer, he received a pay raise; 

Mr. Roley contended that the purpose of the transfer was punitive., Prior to his transfer, 
one of his subordinates complained that Roley's subordinatq,ihnd been:,pexuaUy harassing.. 
Additionally, there were questions concerning Mr. Roley's performance in the handling of certain 
trailer rentals, the disposal of cooking grease along an access road and use.of a facility by a boy's 
club. This resulteAin the cbief probation.offictir questioning whether he had the right person in the . .- 
position in question. Accordihgly, the chief probation oFcer transferred~.,hh. Roley. 

r 1 

, I  . 0 -  . ' (  I 

~ r :  kolei.contehded tlg$ the bansfer' was jxqdtive, yhgeps the chief probation oEcer . 
contended it w M b t .  I&. Roley deqPde& and was d e n i k d , ' a ~ ~ ~ ~ ~  hearing, qnd thiisuit ensued 

' I  
L '  I .  , . 8 * ,  . '  r 

The court spent much ti& anhyzing the result df ,theheiransf@: there .no reductibn - '  

in pay or decrease in benefits; most directors were h a t e d  throughvarious positions althorigh Mr. 
Roley had spent more time ,& 4; positigp than-most; no i@oiplinary actidn had 'been id&,  he 
court that it cogid dnd no cases *rk.,@ t r ,~s fe~ ,u&~com~a&6d  , ,  I ,I b#&ctibnk adverse tiithe officer, 
were foung to be punitive. +its discussion as:tci'$yhat s J  I, cowti+$ a pxlh;tiv&traii6fsr, thecourt spoke , 

: .  .* 

. , 
. i~:.l i. ' 

as follows; I.:) , . . I /  7 ,  . . . .,: _ I' 

< . I t , .  , 

". . , The flaw in Roley's argument is revealed in the first page of his 
reply. brief:. 'But Mr. Roley's transfer was punitive,, since it was ' 
based on p'qceiyed .. L s  . deiioient, . performepce. : ; Appellant .&sumes 
tr&$~rsrbased.op , . . ,  . .  dbficienbies; whetha pe~oeived,@r : 

real, y~;p,qr,se.~punitive. , D'efioienc%s in @erfdqmancq L..  L O  are a factaot.of?,: ' . . 
1. lif=,. Rjg$t,hand .. , .  I$ters sitonthe ban& *gai@t 6$t&pitqheisi some . . 

professors write better thazi they lebhre,. '  bo,mg.ijudges are more 
temperamental with cr&inal cases than others; The manager, 
phapcellor or.preqi%g I jurist , . ).. must ., attempt to. find $e proper role for ; 

his .peraonnel.;i :. Switching Casey ',:from ~"hortttpp t.o second base . , , .  . 

be&hse,+e . can't . .  throw.tq first asfait ,as Jone$.is .,... . not and bf itself 



a pMtiye transfer: . 
. . 

"The trial judge weighed and considered this very. issue when it 
'observed: '. , , it.appears to the COW that there.is a difference 
between a transfer to punish for a deficiency in performance, versus . . ; 

a transfer to compensate for a deficiency in perfdimance. In other 
words, if a person is deficient in peIformance and they are transfened 

' 

someplace else where that deficiency will not matte? -'or: is 
compensated for by the new assignment, that is not necess,arily 
punitive. It can be just the opposite of punitivei . . ."I Supra at'294;. 
See, Draft StafY Analysis,:page 278. , ,  

0. . 
; ', 

'Thus, in considering,what constitutes a transfer for purposes ofpunishment, it should be 
noted that frequently what constitutes punishment is in the eyes of the employee. Accordingly, i n ,  
the fmding of a mandata or subsequently in the preparation of Parameters and Guidelines, the 
foregoing should be kept.in mind. 

4. Adverse Comments . 
, . 

POBAR goes far beyond,$kelly when it comes to. adverse comments. In 'that respect, 
Governgent Code, section 3305 states as follows: . . 

. . 

. . No public safety officer shall haveca.y comment adverse to 
his interest entered in his personnel file, or any other file used for 
personnel purposes by his employer, without the public safety officer 
having. first read and signed.the::instr;ument. containing the adverse 
comment indicating he is aware of such comment,.except that such:' 

I 

entry may be made if afterreading such~instrument the public safety. 
I 

officer refuses to signit. Should apublic ~afety~officer refuse to sign, ' 

that. fact shall be noted on that document, and signed or initialed by 
such officer. 

Adverse comments include such things as a report by an independent Board i f  ~ o l l c e  
Commissioners3 and a Citizens Law Enforcement Review~Board.~ 

The right to comment on any adverse comments or %witten repfimands consists .of 'more 
than what one might thinlc at-fust blush,.). First of all,: there is a ,deteminatiohL as to whether the 

. ;! 
. , , ' I . ' " :  . . 

?' . 

Hopson v. CitJl of Los Angeles (1983)  139 Cal.App.3d 347. 
. .... , . 

Caloca V ,  Couniy of Eun Dlego, D029663, Fourth Appellate Districf, June 9, 1999,. certified for I 

publication. 



comment is, in fact, adverse. A comment or report which may be neutral in management's view, 
might well be adverse in the eyes of the employee. The employee must have time to examine the 
colnment and have the ability, to respond, The *employeeawill utilize worlc tirne-to exmine the 
comment and respond, and often responses are neither simple nor pethnctory. When the employee 
comments, management then will review the,comni'ent, attach it to tlie adverse comment, and iile 
same with the employee's personnel file. AJl of this time is work time. . 

I *  ' I  
. , 

5. Tape record in^ Of Interro~ation And Docuinenta Provided to Eniplovee 
' .:'I 

The Drafi, Sta f f  ~ n a l ~ s i s  concludes that only, in certain circumstances is the tnpe 
recording of an interrogation a reimbursable activity for ihe mandate in question, and states that no 
documents provided to the employee me reimbursable. We believe that this is too narrow a reading 
of the xequkements of Skelly, and disregardsthe reality of'labor relations. 

- ,  
, I  

As shown above, Government Code, Section 3303(g)':allov\ts the interrogation of a peace 
officer to be tape recorded. The section is silent as to whom may record the interrog~tion, and who 
may request that the session be recorded. In practice, the employee will almost always request to 
record the interrogation. As the employee desires to record same, the employer is faced with-the 
requirement of also tape recording the interrogation in order to assure that the employee's tape is not 
edited, redacted,.or changed in any manner, and to have alverbatifn record of ihe proceedings. 
Furthermore, should the employer wish to interrogate the employee for a second time, the employee 
must be provided with a transcription of the prior interrogation, thus necessitating the use of a 
transcription service. Frequently,, due to the nature ofthe matter at hand, expedited transcripts are 

, . necessary, , I  i s  

. , 

The Draft Staff Analysis opines that the due process clause requiree employers to provide 
all materials upon which thef.disciplinary action is )based, incl~ding.~the tape recording of the 
interrogation when a permanent employee is dismissed; demoted,. suspended, receives a reduction 
in pay or a written reprimand6; or a probationary or at-will employee is dismissed and the 
employee's reputation and ability to obtain future employment is harmedaby the dismissal. (See, 
Draft Staff Analysis, page 17.) 

It should be noted, that as originaIly enacted, the provi~ion for tape recording was'found'irl Government 
Code, Section 3303(f) ,  as enacted in Chapter 465, Statutes of 1976, and stated, in pertinent part: "The complete 
interrogati~n~of a public safety officer shall betrecorded where practical. If a tape recording is made of the 
interrogation, the public safety office~shall have aocessAtot he tape if furthh proceedings are contemplated or 
prior to any further interrogation at a subsequent time. , . ." This section was amended by Chapter 775, Statutes .. 
of 1978, to make the tape recording optional. 

See discussion in part 2 above, wherein the City of Sacramento oontends that written reprimands are not 
subject to Skelly, and thus steps required to be taken concerning written reprimands purmafit to POBAR 
constitutes a reimbursnble mandate. 



< '. 
.' . 1 . (  

I '  1 

-However, due process does not requhe that all mateiials upon wliich the foregoing 
disciplinary action is based be provided to the  employed. All ~ k i l l ~ ~ * i e ~ u i r e s  ' i s  "nodcd of the 
proposed action, the reasons therefore, a copy .of the 'charges and materials upon wfii'ch, the action 
is based, .and the'right t o  respond,. eithef orally or in Mtin'g, to the iulhority ini{ially imposing 
disciplrineeI1 Bkelly at.51.5. It doas ndt r6cjhire:that &l'docu&ents which' bear upon-the &scipline be,  ' 
turned over to the employee. It further specifically does not "f&$ire'.the stat6 to progde the 
employee with a full trial-type evidentiq hearing prior 'to the initial talcing of punitive action." 
Slcelly at 2.15. See, Draft StaEAn'alysis at.161.. 

a , .  . .. . . 
At the outset, it should be noted that other than those.employees covered  POBA BAR; no 

other employee has the right to tape record an interrogation. The Commission's staff has not pointed 
to anyauthority which provide the right ttb such &nphp$yees,norhas any sucli authority been fouxid. 

. . .  < , : r '  , , .- .  , . . . >  ... ' 
' ... 1 

Second3y;it must be noted that the employee who is$rotected b y l ? O ~ A k  is nit-entitled to' ' 

"discovery", a legal term denoting the ability to obtain written and oral .e+dence,' iiicluding 
depositions and other materials from the other' party prior to hearing. See, Holmes v. Hallinan 
(1998)' 68 C a l . A ~ p . 4 ~ ~  1523,1534; Pasadena Police 0~cersAssb'cialion $.' city of~irsadenn(1990) 
51 Ca1.3d 564, 578-580. , , . . 

Lastly, although Shelly',requires that copies of the: chargd$"&d oth'er mktekials must be 
afforded, this does not include 'd lhvestigative mafer;id!'issembled ty the departmdnt in the corii.se 
of determining whether or not discipline is warranted. By finding that any subsequent tape recording 
is not a reimbursable mmdate because saineis required to be turned over under Skelly unnecessarily 
expands the category of "materialsii fkquired tbbe in Order to afford due process. Instead 
of notice of the proposed action, a copy of the cliiirges and related materials, the staff would have 
all investigative materials required to be turned over to the employee in question. This is not - 
required by Slcelly and results in the unwarranted expansion of its due process requiraments. 

As a matter of practice, as long as POBAR has been law, copies of all materials have been 
provided to the employee at the time of the Skelly notice, so that same can be used if the employee 
requests a POBAR hearing. 

6. Conclusion 

In conclusion, the City of Sacramento would frst  like to thank the Commission's staff 
for the worlc devoted to its Draft Staff Analysis. For one not accustomed to dealing in .labor 
relations, the issues raised by this test claim can be daunting. 

The impact of POBAR has gone beyond the giving of rights: it has created additional 
responsibilities for employer. There are amyriad of situations in which it can be invoked, which 
require the employer to either increase its level of activity, or risk being impacted by an employee 
9r union through court actions, in their attempt'to expand its coverage. Employee organizations are 



sophisticated, and work diligently to expand the coverage of POBAR, either through court 
interpretations of the statutory scheme, or through legislative amendments. This,necessitates that 
ernpl.ciyers lcaep %up to. date, on this fast changing arei of the law. When that.!happens, employers have 
to revi.ew their .policies' and fieqy,ggtly e x p d  the activities based on court:decisions. If in 
applicition. POBAR accomplished what it! seeks to do qp its face, it,would be, simple :in. its 
application. : However, the legislation is .more invidious and has created responsibilities f o r  

, ,  . . employers thit ~.R.vP, yet, to be defined, 
. ,. 

POHAR addkionally has created areas of di&e and conqern that, don't exist for now' 
POBAR, rrliscellaneous employees. Just for example, there is a substantial difference in application 
bebiv-~en an adminisll~ti.ve hearing and a due process review. 

. . .  .. . . 
' 9  . L. . 

~ornething else which shokd be mentioned is :the fact that POBAR is applicable to 'bt willtt : 
employees, whioh generally is applicable to management ranks and police chiefs. This has resulted 
5 1  s&~stantial effortin addressingmanagement - employees, who innaother areahave the rights given 
to PO:i;<AK covered ernplo$-ies, 

I intend to be present at the ~o~n&ission~,s  hearing of August 26, 1999, and will be happy to 
address any issues or questions about the practical application of this law. 

I decIare under penalty of perjury that @e foregokg is true and correct, and that this 
dec;.,iii8zticlfi is executed this 6Ih day of August, 1999 at SacrpentoY C,alifornia. ,I : 

. . 
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The c'itizens Law Enforcement Review Board (CLERB) reviewed 

citizen complaints and issued findings of serious misco.nduct 

against Sheriff Deputies victor Caloca, Ronald Cuevas, Rick 

Simica, and. William Smith (collectively Deputies) . Deputies 



together with the County Deputy Sheriffs Association 

(Sheriffs Association) brought a petition for writ of mandate to 

compel San Diego County (County) and San Diego County Civil 

Service Commission (Civil Serv,ice Commission) to' conduct liberty 

interest hearings or alternatively an administrative appeal of 

CLERBrs findings pursuant to the Public Safety Officers 

Procedural Bill of Rights Act (Gov. Code, S 3300 et seq.). The 

trial court denied the petition, finding (1) Deputies are ,,not . 

entitled to liberty interest hearings because they had failed to 
8 .  

show a present deprivation of liberty interests, and (2) Deputies 

are not entitled to an administrative appeal because they failed 

to show punitive action. . 

Deputies and Sheriffs Association appeal. We determine the 

trial court properly ruled Deputies are not entitled to liberty 
. , 

interest hearings since Deputies failed 'to show deprivation of a 

constitutionally protected liberty interest. However, we hold 

CLERB's findings of misconduct by Deputies constitute punitive 

action against them within the meaning of Government Code 
. . ,  

sections 3303 and 3304, subdivision (b) . Therefore they are 

entitled to an administrative appeal pursuant to the Public 

Safety Officers Procedural Bill of Rights Act. Accordingly, we 

reverse. . 



FACTUAL AND PROCEDURAL BACKGROUND 

I . CLEm - - General  Enactment and Purpose 

In 1990, County voters amended their charter to require' 

County board of supervisors to establish CLERB. (S.D. Co. 

Charter, § 606.) Pursuant. to the charter amendment, the board of 

supervisors enacted County of San Diego Ordinance No. 7880 

(N.S.), adding Article XVIII'(ent.itled "Citizens Law Enforcement 

Review Board") .to the Countyr$ administra.tive code. "[CLERB is 

established] . . .. to advise'the Board of Supec~isors, the . 

sheriff and the Chief Probation' Officer on matters related to the 

handling of citizen complaints which charge peace officers, and 

custodial. officers employed by the' County in the 'Sherif f1 s 

Department or the Probation Deparkment with misconduct arising 

out of the performance of their duties. '[CLERB] is .also ' 

established to receive and investigate specified citizen 

complaints and investigate deaths arising. out of or in connection 

with activities: of peace officers' . . . .-'I (2.D. Co.*Admin.. 
. .  . 

Code, § 340.) 

CLERB makes (1) findings of misconduct and recommendations 

for imposition of discipl'ine against individual deputies and also 

(2) recommendations for changes in policies and procedures of the 

Sheriffr s Department. (S.D. Co. Admin. Code, § 340.9, subds. (c') 

& (f) . )  However, 'I [i] t is the purpose and intent of the Board of 

supervisors constituting [ CLERB I that will advisory 

only and shall not have any authority to manage or operatq . . the 
: .  



Sl1,eriff's Department or. the Prqbation Department or direct the 

activities of any County officers . . or  employee,^ in the.Sheriffrs' 

~k??artrnen,.k , , . , [CLE,RB] shall not decide policies or impose 

di.ncipline against officers or employees a.f.the County in the 

SheriffY s Department or the Probation Department .,," ( S  . D. Co. 
A h i n .  Code, § .34O.), , 

CLERB consists of 11 review board members and a. small sta.ff 

including an executive offnicer and a special investigator. (S.D. 

Co.  Admin. .Code, 9 3.4.0.2; CLERB Rules & Regs ..,. S§ 3.1 & 3.9. ) 

CLERBr s review .board membersf are County resid'ents appointed by 

the board of supervisors.. (S.D. Co. Admin. Code, S 340.3.) They 

sl?.r.ve three-year terms, and may not be appoint.ed for more.'tha;n 

two consecut.ive .-terms :: (S . D.. Co . Admin. Code, § 34 0.4. ) CLERBr s 

review board.members are not compensated, serve at the p1,easure 

of the board of supervisors, and may be removed at any time. 

( S  . a .  Co. Admin. 'Code, §§ 34.0.5, 340.. 8. ) 

2 ,  CLERB Plrocedures for Invest igat ing and Making Findings 
, on Ci t i z en  Complaints 

The County administrative code authorizes CLERB to prepare 

and adopt rules and regulations for the .conduct of its business, 
, . ,. . 

:subject to approval by the board of supervisors. (S.D. Co. 
. , 

Adrnin. Code, § 340.7, subd. (b) . )  . . 6 .  .-, - .a 

1 All references to CLERB Rules and Regulations are to those 
adopted on March 9, 1992,' as revised in April 1994. 



These rules and regulations provide for processing and . 

investi.gating citizen complaints. CLERB transmits copies of all 

citizen complaints received to the Skieriff or' Chief Probation 

officer, as appropriate. (CLERB Rules & Regs'. , § ' 9.1. ) CLERBt s 

executive officer and staff initially screen the complaints, 

classifying them as appropriate for investigation,, deferral, or 

summary dismissal. (CLERB Rules & Regs., 5 9.2 (a) . ) CLERBf s 

entire review board must review and approve the classification 

before "significant further actionN is taken on any complaint. 

(CLERB Rules & Regs., § 9.2 (b) . ) 
In cases where- a complaint is approved as appropriate for 

investigation, CLERBfs investigator typically: (1) interviews the 

complainant, the aggrieved party, each1 subject officer, and 

witne's.ses;. . ( 2 )  examines the .sc'ene-. of the incident; and . ( 3 )  views 

and analyzes physical evidence associated with the incident. 

(CLERB Rules & Regg., § 9.3 (a)'.) .   he irivestigator attempts to 

secure written statements under oath from all participants and. 

witness'es to the all.eged incident. (CLERB Rules & Regs., 

. , 
§' 9.3(c) . )  

The investigatar prepares a written report, which. inc.ludes. a' 

summary. of the investigation along with. the information and 

evidence disclbsed by the investigation. ' (CLERB Rules & Regs., 

§ 9.4 . )  The report also contains a procedural recommendation By 

the executive officer" tb thk review board as to' wh'ether the case 

is appropriate for disposition at that time or. should be.referred 



t o  a  three-member pane l  f o r  an i n v e s t i g a t i v e  hea r ing .  (CLERB 

Rules & Regs. ,  S 9 . 4 .  ) 

The i n v e s t i g a t i v e  r e p o r t  i s  submit ted t o  CLERBr,s 

cha i rperson ,  who may a t t a c h  h i s  o r  he r  .own recommendation. 

(CLERB Ru1e.s & Regs.. , S 9 . 4 .  ) The r e p o r t  i s  then  , submi t ted  t o  

t h e  e n t i r e  .CLERB board .  . (CLERB Rules & Regs. ,  S 9 . 4 .  ) The 

cha i rpe r son  p rov ides  t h e  complainants, aggrieved p a r t y ,  .and each 

sub jec t  ofvcicer wi.th: . (1) wri t t ,en , n o t i c e  t h a t  th'e complaint  w i l l  

be cons idered  by CLERB; ( 2 )  any recommendations on sumrfiary 

d i s p o s i t i o n  o r  procedura l  ma'tters; (3.)  , a  copy of t h e  

i n v e s t i g a . t i v e  report. .  an,d summary, a long  wi th  - n o t i f i c a t i o n  t h a t  

a l l  s t a t emen t s ,  reco,rds, r e p o r t s ,  e x h i b i t s ,  and o t h e r  f i l e  

evidence a r e  a v a i l a b l e  on: reques t ,  except  where d i s c 1 o s u r e . i ~  

. p r o h i b i t e d  by &aw; ( 4 )  w r i t t e n  no t i ce .  t,h.e p a r t i e s  may c o n s u l t  an 

a t t o r n e y  if. d e s i r e d  who may r e p r e s e n t  them a t  any h e a r i n g s ;  and , 

( 5 )  a  copy of C.LERB Rules and ,Regu la t ions .  (CLERB Rules & Regs. ,  

S 9 . 0 . )  . . 

The complainant ,  sub jec t  of f  i c e r ,  CLERBr 5 e x e : ~ u t i v e  o f f i c e r , ,  

o r  any member of CLERB' s  11-member board may reques t  an 

i n v e s t i g a t i v e  hea r ing  f o r  some o r  a l l  of t h e  a l l e g a t i o n s  of t h e  

complaint .  (CLERB Ru.les & ~ e g s  .', 5 0 I. ) However, CLERB Rules  

and Regulat ions , -  make no p rov i s ion  a s  to . :  t h e  e f f ec , t  of such  a  

r e q u e s t .  

CLERB's e n t i r e  review board d,e.cides whether (1) an 

i n v e s t i g a t i v e  hea r ing  should be h e l d ,  o r  ( 2 )  t h e  e n t . i r e  rev iew 



board should review and determine the complaint based on the 

investigative report and the evidence in the investigative file 

without a hearing. (CLERB Rules & Regs., 5 9.5.) An 

investigative hearing may be, deemed necessary where: (1) there 

has been an undue lapse of time since the incident; (2) there is 

additional evidence not disclosed by the investigative report; 

there reason question the findings and .conclusion of 

the investigative report; (4) a hearing would advande public 

confidence in CLERBf s citizen complaint process; or (5) personal 

appearance by the parties would facilitate CLERBfs fact-finding 

process. (CLERB Rules & Regs., 5 10.2,.) 

In cases where the CLERB board decides to review and 

determine a citizen' complaint based on the investigative report 

and file evidence without an investigative hearing', the entire 

CLERB board 'del-iberates. and prepares a final report which 

contains findings o.f fac.t and overall conclusions as to each 

allegation of misconduct. (CLERB. Rules & Regs., § 9.6, 16.6. ) 

If CLERB  determine.^ th,e allegations are proven. by a preponderance 

of the evidence, it sustaLns .findings of misconduct against the 

subject offic.er. (CLERB Rules. & Regs., §§ 9.6, 14.9.) 

The final report adopted by CLERB is forwarded to the board 

of supervisors, the sheriff or chief probation officer, the 

complainants, and each subjeet officer. (CLERB Rules & Regs., 

5 16.8 . )  The complainants or subject officers may request the 

final report be re-opkned and'reconsidered by CLERB' if previously 



unknown evidence i s  d i scovered  t h a t  was n o t  a v a i l a b l e  t o  CLERB 

and t h e r e  i s  a  " reasonable  l i k e l i h o o d N  t h e  new evidence w i l l  

a l t e r  t h e  f i n a l  r e p o r t ' s  f i n d i n g s  and conc lus ions .  - (CLERB Rules  

& Regs. ,  S 1 6 . 9 .  ) Addi t iona l ly ,  t h e  board of s u p e r v i s o r s  o r  

CLEAB i t s e l f  upon i t s  own i n i t i a t i v e  may re-open a  f i n a l  r e p o r t  

whcn recons.i.derat#ion i s  i n  t h e  p u b l i c  i n t e r e s t .  (CLERB Ru le s  & 

Regs. ,  5 1 . 6 . 9 . )  

3 ,  CLEKLjl"s Reports Against Deputies 

Here CLERB s u s t a i n e d  f i n d i n g s  of misconduct a g a i n s t  each  of 

t h ~  fou r  appe l - lan t s  a r i s i n g  from t h r e e  s e p a r a t e  i n c i d e n t s .  

CLEF.B1 s f i n d i n g s  were based on i n v e s t i g a t i v e  r e p o r t s ;  no h e a r i n g s  

were conduc ted .  

U l i  May 9 ,  1 9 9 5 ,  CLERB i s s u e d  i t s  r:eport concerning 

a l l e g a t i o n s  a g a i n s t  f i v e  o f f i c e r s  a r i s i n g  from t h e  

February 1 9 9 2  s h o o t i n g  of Paul .Reynolds  by Deputy J e f f r e y  
I 

~ a c l c s o n .  CLERB s u s t a i n e d  an a l l e g a t i o n  of miscbndact  a g a i n s t .  

Deputy Caloca,  f i n d i n g , h e  "committed an  a c t  of  misdond'uct when he 

irnp:':'r~:,perl,:: i .n.rrest igated t h e  Reynolds homicide by aski-ng Deputy 

Jackson l e a d i n g  q u e s t i o n s  . . . ." CLERB found ~ e p u t y  Caloca 

asked Deputy Jackson ques t ions  t h a t  suggested- answers c r e a t i n g  

t h e  l e g a l  founda t ion  f o r  j u s t i f i a b l e  u s e  o f . f o r c e .  

On, December 1 2 ,  1995,  CLERB i s s u e d  i t s  r e p o r t  concern ing  t h e  

!!el-<ember 1991 shoo t ing  dea th  of E s q u i e l  ~ i n a j  e r o - ~ a s q u e z .  

I 
L. Of t h o s e  f i v e ,  o n l y  Deputy Caloca i s  a p a r t y  t o  t h i s  
proceeding.  



(~inajero) by Deputy Smith and the investigation of the incident 

by Deputy Simica. CLERB sustained two findings of misconduct ' .  

against Deputy Smith, finding (1) his attempt to stop and detain . 

Tinajero was without reasonable cause or legal authority sand (2) 

his use of l.ethal force was excessive. CLERB sustained one 

finding of misconduct against Deputy ~imica, finding his 

narrative description, diagram, and report of the crime scene 

were misleading, and. fnc'om~lete, 

On May 14, 1996, CLERB issued its report concerning the 

October 1994 detention of Rbbert Thompson and Dennis Webb by 

California Fish and Game Officer Lieutenant Turner, which 

occurred in Deputy Cuevasts presence. CLERB sustained three 

findings of misconduct: (1) Deputy Cuevas acted in a manner 

inconsistent with the Sheriff's Department's mission-.and ethics 

by refusing to prevent Lieutenant Turner from conducting an 
I 

illegal detainment of Thompson and Webb; (2) Deputy Cuevas failed 

to safeguard ~ h o m ~ s o n ;  and (3) Deputy Cuevasr s report contained 

false or misleading information. 

. , . . . . 
3 Thompson alleged he was ordered by Lieutenant Turner to 
remove his clothes and then stand in his"underwear and socks-for 
more than an hour outside a mountain campground in October,. ' 

Thompson felt the effects of elevation and low temperature; and 
was visibly shaking; moreover, . . there were civilians present and 
Thompson felt' embarrassed. ' ~ h o m ~ s o n  had rio other clothing, but 
the officers left him'after nightfall at a 3,700-foot elevation 
dressed only in a tee sl-iirt', underwear, and socks. ~ e ~ u t y  
Cuevas has denied the allegations. 



In its reports against Deputies, CLERB made general 

recommendations 'or policy changes to the Sheriff's Department. 4 

Although CLERB sustained findings of serious misconduct against 

Deputies, the final reports were silent as t o  recommendations of 

discipline. CLERBrs reports indicate none of the Deputies 

responded to its investigator's rewest for a statement or 

interview. 5 

The San Diego Sheriff's Department investigat'ed the same 

incidents giving rise to CLERBrs reports, and found no misconduct 

by any of the Deputied. 

4, Proceedings Subsequent t o  CLERB ' s  Fdndings 

In June 1996, counsel for Deputies wrote letters to the 

Civil Service  omm mission, requesting it hold liberty interest 

hearings or alternatively administrative appeals to allow 

Deputies an opportunity to challenge CLERBrs findings. Civil 
I 

Service Commission denied Deputiesf requests. 

Deputies and-sheriffs Association filed a petition in 

superior court seeking a writ of mandate to compel County and 

Civil Service ~.omrnission to conduct:' (1) liberty interest 

4 In its report against Deputies smith and ~iinica, CLERB 
recomniended the tlisgrict attorneyr s office reoperi' i,ts . % investigation qr' Tina] eror . . 5 death. 

( . .  

5 ~ h e k e  is nothing in CLERBIS reporti suggesting any of the 
Deputies requested a hearing pursuant to CLERB Rules and 
Regulations, section 10.1, nor reconsideration of the final 
report pursuant to section 16.9. - - 



hearings to allow Deputies to clear their names of CLERBrs 

findings, or alternatively administrative appeals pursuant 

the Public Safety officers Procedural Bill of Rights Act. on the 

ground that CLERBrs findings of misconduct constitute punitive 

action. 

In support of their petition, Deputies submitted the 

declaration of Assistant Sheriff Thomas'Zoll, who. is in charge. of 

the Human Resou~ce Service Bureau for the: Sheriffrs. Department. 

Zoll stated, his department when considering a deputy fo,r 

advan.cement "may consider findings and evaluations from other 

credible agencies or boards, ' I  including "credible reports or 

findings from such sources as . . . a citizens review board." 
Further, Zoll stated negative findings that a deputy committed an 

' 

act of misconduct "published by a credible source . . . would be 
given consideration in personnel decisions, and . .., may have an 

8 

(adverse impact on the career of the deputy . . . [e]v,en though 
the [Sheriff's] department may have investigated the matter and 

reached a different conclusion . . . ." . 

The trial court denied Deputies' petition, finding (1) 

Deputies are not entitled to liberty interest hearings as they, 

failed to show a.present deprivation of liberty interests, and 
. .. . . 

(2) Deputies are,not entitled to administrative appeals as they 

failed to show punitive action. 



DISCUSSION 

"In reviewing the trial court's ruling on a writ of mandate 

( r o d e  CLv. Proc., § 10B5), the appellate court is ordinarily 

confined to an inquiry as to whether the findings and judgment of 

the trial court are supported by substantial evidence. 

[Cita-Lion.] However, the appellate -court may make its own 

clekermination when the ca,se involves resolution of questions of 

law where the" facts are undisputed. [Citation. 1 "  (Saathoff v. 

City of San Diego (1995) 3 5  c a i . ~ ~ ~ . l t h  697, 700.) The facts in' 

tl7.j.s case, insofar as they concern the effect of CLERBf s' findings 

against Deputies, are undisputed. 

I .' Liber ty  I n t e r e s t  Hearings 

Deputies contend CLERBf s findings of serious misconduct have 

caused themto suffer harm amounting to a deprivation of their 

Fourteenth Amendneht liberty interests in their respective' 

' careers. Deputies allege CLERBrs findings deprive them from 

"moving asrid advancing within' the law enforcement' profession. " 

Therefore, Deputies claim entitlement to liberty interest 

h~_a.rings 'to clear their names. 
... , . . 

If 'The requirements of p'rocedural due process apply only to 

the deprivation of interests encompassed by the e bur tee nth 
.I . . . 

Amendmentr s protection of liberty and property. . When protected 

interests are implicated, the right to some kind of prior hearing 

-...--- 

15 Respondents submitted no evidence which either contradicts 
'3r opposes Zoll' s declaration. 



is paramount.' [Citation.] Thus application of this principle 

requires a two-step analysis[:] 'We must first ask whether the 

asserted individual interests are encompassed within the 

Fourteenth Amendment's prote.ction of '"life, ,Liberty or property"; 

if hrotected interests are implicated, &we must them decide what 

procedures constitute "due process of law. " ' [Citation. 1 " 

(Murden v. County o f  Sacramento (1984) 160 Cal.App.3d 302, 307 

(Murden) . ) 
We have previously observed '\ [i] t is well established ' [a] 

person's protected interests are,no.t: infringed merely by 

defamatory statements, for an interest in'reputafion alone is not 

a constitutionally protected liberty interest. [Citation.] 

Rather, the liberty interest is infri,nged only when the 

defamation is made i n  connection with t he  l o s s  o f  a government 

b e n e f i t , ,  such a s  . . . employment. [Citations. ] " (Haight v. 

c i ty  o f ' s a n  Diego (1991) 228 Cal.~pp.3d 413, 418, italics added, 

quoting Murden, supra, 16'0 Cal.App.3d at p. '308.) 

~ v e n  serious damage to reputation alone 'is insufficient to 

constitute -depriva'tion of a constitutionally protected liberty or 

property interest -- the action by the government agency must be 

made in connection with or result in harm to a government 

benefit. ' (See, e.g., Paul v. Davis  (1976) 424 U . S .  693, 701, 

709-710 [police chief's distribution of flyer listing an 

individual as "active shoplifter" not a deprivation of liberty' or 
. , 

property interest because damage t o  reputat ion alone no t  



s u f f i c i e n t  to support a claim based on loss of constitutionally 

protected interest] ; Siegert v. Gil ley  (1991) 500 U . S .  226, 232- 

233 [allegedly defamatory statements made by individual's former 

government employes, not incident t o  the  ind iv idual ' s  termination 

from former employer but resulting in loss of a s'ubsequent' 

position with a different employer, insufficient to.state a claim 

for loss of liberty interest against former employer]). ' 

Deputies do not claim, nor is there any evidence in the 

record on appeal of actual and present impairment to Deputies! 

positions with the Sheriff's Department -- e.g., there is no 

claim of demotion, termination, or.reduction in salary. 

Moreover, Deputies admit that the Sheriff! s Department. 

investigated Deputies for the same incidents which concerned 

CLERB's reports land found no misconduct or,-violation .of any 

Sheriffr s Department rules by Deputies. , , .  , 

Instead, ~eputies contend CLERB1s findings. of misconduct 

deprive them of their liberty interest in "moving.and advancing 

within the, 

findings 

law enforcement professi~n.~~ 'Deputies argue CLERB's 

preclude [Deputies] from advancing 

'the ranks of their current 
. ,  

employer, the San Diego County 

Sheriff' s Department, 
. i 

and gaining 

enforcement agencies." 

In support of Deputi 

their contention CLERB's 

esl peti 

findings 

within 

employment with, other 

tion for writ of mandate and 

effectively "handcuff" them . 

into their current positions, Deputies relied exclusively the 



Zoll declaration. As noted, Zoll declared the Sheriff's 

Department when making personnel decisions would consider reports 

by credible soirces including citizen-complaint boards, and in 

cases where a credible.source has found misconduct by officers 

similar to: 'that found by CLERB against Depukies, such findings 

"may have an adverse impact" on Deputies' careers. Zoll did not 

state that the Sheriff's Department or any other potential 

employer has considered CLERB's reports in. making personnel 

decisions or that CLERB1s reports have caused present loss or 

harm to Deputies' positions. 

Deputies' assertion that CLERB1s findings would effectively 

lock them into, their current positions .at mos,t amounts to 

allegations and evidence of damage to Deputies' professional , .  

reputations, which may result in future harm such as denial of a 
I .  

promotion. However, damage to reputation alone, even business or 

professional reputation, is insufficient ,to show deprivation of a 

constitutionally protected liberty or property interest. (See 

Higginbothaa v. King (1997) 54 Cal . ~ p p .  4th 1040, 104.6-1047 

.[allegedly defamatory statement by a,nar,cotics officer that a 

surgeon had been cultivating marijuana thereby damaging surgeon's ,. 

business reputation and medical practice not. sufficient to 

constitute deprivation of constitutionally protected liberty or 

property interests since ,a person1 s ,interest in his reputation is 

neither libkrty or property for purposes of .the Due Process , . . 

Clause] . )  



Although i,t is. c l e a r  CLERBfs f i n d i n g s  of s e r i o u s  misconduct  

s t i g m a t i z e  Deput ies  and may wel l  impact t h e i r  law enforcement  

c a r e e r s  i n  t h e  f u t u r e ?  we must focus  .on t h e  absence of ev idence  

in t h e  r e c o r d  showing CLERBLs  a l l e g e d l y  f a l s e  f i n d i n g s  of  

n i aconduc t .  were made i n  connection wi th  o r  have r e su l t ed  i n  t h e  

loss  of a ,government  b e n e f i t ' .  The law r e q u i r e s  t h e r e  n o t  o n l y  be  

government a c t i o n  b u t  a l s o  t h e  l o s s  of  a  government b e n e f i t .  

(Halight v.. City o f  San Diego, supra, 228 Ca.l.App.3d a t  p .  4 1 8 ;  

Mtlrden, supra ,  1 6 0  Cal  .App. 3d a t  p .  ' ~ 3 0 8  . )  Because t h e  r e c o r d  on 

appeal  c o n t a i n s  no evidence of an a c t u a l  l o s s ~ o f  a  government, 

b e n e f i t  s u f f e r e d  i n  connect ion wi th  CLERBr s r e p o r t ,  t h e  t r i a l  

c o u r t  c o r r e c t l y  concluded Deputies were n o t  e n t i t l e d  t o  l i b e r t y  

i n t e r e s t  h e a r i n g s .  7 

11. Adminis tra t ive  Appeals ' 

~ e p u t i e s  a s . s e r t  t h e r e  i s  undisputed  evidence i n  t h e  r e c o r d  

on appea l  showing CLERBrs  f i n d i n g s  of  misconduct a g a i n s t  them 

c o n s t i t u t e  p u n i t i v e  a c t i o n ,  t he reby  e n t i t l i n g  them t o  
. . 8 - 

a d m i n i s t r a . t i v e  app'eals pursuant  t o  t h =  ~ & l i c  s a f ' e t y  O f f i c e r s  

Procedura l    ill of R igh t s  Act (Gov. code,  § 3300 e t  s e q . ) .  we 
. . 

ag ree .  

,7 s i n c e  ~ & u f i e s  have  no t  ,shown d i p r i v a t i o i  d f  a  p r o t e c t e d  
l i b ~ r t l y '  i n t e l r e s t ,  w e  do n o t  reach- Deput ies  ' c o n t e n t i o n  CLERB1 s 
proc2edures.. for i n v e s t i ' g a t i n g  and h a k i n g  f i n d i n g s  on c i t i z e n  
cornplaints  a r e  i nadequa te  and t h u s  v i o l a t e  t h e i r  due p r o c e s s  
r i g h t s .  



"[Tlhe Public Safety Officers Procedural Bill of Rights Act 

provides a catalogue of basic rights and protections which must 

be afforded all peace officers by the public entities which 

employ them. [Citation,.]" (Binkleyv. City o f  Long Beach (1993) 

16 Cal.App.4th 1795, 1805, fn. omitted.) 

One such basic protection is that the employing public 

entity must provide public safety officers the right to an 

administrative appeal of punitive actions. "No punitive action, 

nor denial of promotion on grounds other than merit, shall be 

undertaken by any public agency . ' . . without 'providing the 
public safety officer with an opportunity for administrative 

appeal." (Gov. Code, § 3304, subd. (b), italics added.) For 

,purposes of the Public safe'ty Officers Procedural Bill of Rights 

Act, punitive action is "any action that may lead to dismissal, 

demotion, suspension, reduction in salary, written reprimand, or 

transfer for purposes of punishment." (Gov. Code, 5 3303, 

italics added. ) 

2011, head of the Sheriff's Department Human Resource 

Services Bureau, opined the department's promotion process is 

8 "Public safety officersN refers to peace officers, and there 
is no disagreement that Deputies fall within this category. (See 
Howitt v. County o f  _Imperial (1989) 210 Cal.App.3d8312, 314, fn. 
3 

9 The term "public agency" is not defined. The parties do not 
raise thi's issue nor do they suggest CLERB is not a llpublic 
agency. I' 



extremely competitive, and a single blemish on a deputy's career 

can 'prevent him or her from advancing in the department .: He also 

said a report published by a "credible source," sustaining 

findings of misconduct of a similar nature and severity as those 
, :. 

CLERB made against Deputies, would be given consideration in 

personnel decisions and could have an. "adverse impact" on..an 

officer's career. 2,011 added that even though the Sheriff's 

Depzrtment may have investigated an incident and reached a 

different conclusion, the existence of a credible report 

sustaining this type of misconduct would be considered. 
. . 
!'. , 

Respondents presented no evidence in opposition to Zollrs 

declaration. They instead contended that Zoll's declaration does 
1 ' 

not show the CLERB findings will lead to a "punitive action" 

because Zoll does not specifically state that the particular 

CLERB.reports at issue are "credible." 

~es~ondents read, Zolll s declaration too narrowly. ~ d l l  

states that,Sheriff Department personnel decisions are made on 

the basis of the department's own findings and evaluations and on 

eva lua t ions  o f  o t h e r  c r e d i b l e  agenc ies ,  .such a s  a .  c i t i z e n s  r e v i e w  

board. Zoll further s'aid that a report published by a credible . 

source asserting the type of misconduct findings that were made 
. * - .. 

against,.Deputies would be given corisideration in personnel 

decisions and could have an adverse impact: ori tYiis' dec.isfon. . 

From these statements, we must necessarily infer that the 

Sheriff s ~ e ~ a r t m e n t  will consider t h .  specific CLERB ;eports in 



making personnel decisions pertaining to the Deputies and that 

this c.onsideration may lead to an adverse personnel 'action as 

defined in ~ove'rnrnent Code secti,on 3303. 

~espondents maintain that the Sheriff's Department .would not 

consider the CLERB reports Sjecaus'e the reports contain 

conclusions inconsistent with the ~e~artment; i own findings and 

c,onclusions. In asserting this argument, respondents Pail to 

recognize CLERB1s role in the local governkental structure and 

its mandated relationship with the Sheriff's Department. , 

i .  

 h he members of' CLERB~S review board are county officers 

(Dibb i. CoLnty o f  5'ah'~ieio (1994) B Cal.4th 1200, pp. 1212- 

1213), appointed by the board of supervisors to serve three-year 
' I  . 

.terms. (S .D. Co. Admin. Code, ' § §  340.4-340.5.) "The members of 

the CLERB are delegated the duty to hold hearings, administer 

oaths and issue subpoenas, all in order to investigate, on behalf' 

of the board of supervisors, complaints about the official 

conduct of employees of the county sheriffrs and probation 
/,.... . 

departments." (Dibb ' v .  County of San Diego, supra, 8 Cal. 4th at 

In light of these functions, it would be improper to 

conclude that a lab enforcement agency will fail to consider ' 

reports citizens review board pursuant county 

charter amendment whose nlenbers are public.officers appointed by 

and reporting to the board of sup'ervisors. ~ l t h o u ~ ~  CLERB niay 

reach conclusions different from the Sheriff's Department's 



:€i.ndings, these findings have significance in the overall ' 

personnel process. As 2011 noted, "the Sheriff Is Department does 

no,L function in a vacuum. . . . The effectiveness of the 

department is determined [in] no small degree by the ability of 

its deputies to be held in high regard by the community and by 

;he agencies and organizations with whom the department interacts 

on a clay t.0 day basis." Because CLERB was specifi.cally created 

to investigate and make recommendations concerning public 

conplaints about peace officers, it is unrealistic and 

inappropriate to conclude CLERB reports -- whether positive or 
negative -- would play no role in personnel decisions. (See 74 

1 .  

Ops.Cal.Atty.Gen, 7.7, 80 (1991) . )  

E ' i 3 ~ '  these sqne reasons, a CLERB report sustaining I ,  a finding 

of rniscond.uct against an, officer cannot be viewed 'as analogous to 
. . 

a negative job performance review placed in.an officer's 

personnel file, a circumstance our court previously found 
> I 

insufficient to constitute punitive action entitling the , , subj ect 

officer to an administrative appeal. (See Haight v? City .of San 
" , . , .  -. . 

Diego, supra, 228 ~ a l  .App.3d at p. 419; Howitt v. Co'unty o f  

Imperial, s u p r a ,  210 Cal .App.3d at p. 314. ) Unlike an internal 

performance evaluation, known only to a select number of , 

coll.eagues, a CLERB report must be sent to the board of 

s~uper~visors and 'the sheriff (CLERB Rules & Regs. § 16. E l ) ,  thus 

pl.acirig it in the public arena and expanding its impact. 



As recognized in Hopson v. City of 'los Angeles (1983) 139 

Cal.App.3d 347, a negative report by a citizens review board 

prepared in the aftermath of a highly publicized police shooting 

of a private citizin and 'laced in th& officer's personnel file 

is punitive action entitling the bfficer to an administrative 

appeal. (See also Turturici v. City of Redwood city (1987) 190 

Cal.App.3d 1447, 1450.) The same is true of the reports issued 

here where Deputies were found t!o have engaged in acts of 

"serious miscond~ct.~~' We think it of little import that here 

there is an absence of evidence that CLERB's reports were placed 

directly in the Deputies' personnel files. Whether formally 

placed in files,' the evidence presented here establishes the 

reports will be considered in future decisions 

affecting these deputies and may l'ead to punitiGe action. 

Moreover, given CLERB1s reporting obligation and the presumption 

'that an "official duty has been ,regularly performed," (Evid. 

Code, S 664), we must presume that CLERB sent its reports against 

. , 

Deputies to both the boardcof supervisors and the skieriff.' 

Having concluded'the CLERB reports may impact peGsonnel 

decisions adversely, we determine the trial court' erred in 

finding there was insufficient evidence of punitive action within 

the meaning of Government cb.de sectidii 3303 and ~ e ~ u t i e s  were not 

entitled to administrative appeals under Government Code section 

3304, subdivision (b) . Zoll's uncontradicted declaration, in . 

which he opined that a single blemish on a deputy's record could 



. . 

prevent advancement. and the CLERB findings , of ... misconduct were 

sufficiently ser,ioys ts have an adverse career impact, 

constitutes evidence of punitive action for purposes of the 

Public Safety Officers Procedural Bill of Rights Act. 

Although CLERB:s reports, findings, of serious misconduct, 

and recommendations, for discipline or policy changes are advisory 

only and CLERB has no authority to directly impose discipline 

against Deputies, our focus is on whether CLERB1s findings of 

misconduct constitute "punitive action" by a public agency as the 

term is defined under the Public Safety Officers Procedural Bill 

of Rights Act. Because CLERB's findings are actions which "may 

lead" to adverse employment consequences, they are ITpunitive 

action[sIT' within the meaning of the statute. The statute does 

not require a showing an adverse employment consequence has 
4 

occurred or is likely to occur, merely that actions "may lead" to 

such a conseaence. Zollls unrebutted declaration provides ample, 
# .  

evidence, of t,his . 
Accordingly, the Civil Service Commission must.provide the 

I 

Deputies an opportunity for, an administrative appeal of CLERB ' s 
. . 

findings against them. " [TI he procedural details for 

implementing the provisions for an administrative appeal are to . 
be formulated by the local agency." (Browning v. Block (1985) 



175 Cal .App. 3d 423, 429; see also'Binkley v. City of Long Beach, 

supra, 16 Cal.App.4th at pp. 1806-1807.)~~ 

DISPOSITION 

Judgment is reversed. The trial court is directed to issue 
. . 

a writ of mandate directing the civil Service  omm mission to' . 

conduct administrative hearing under 'code" section 
- 

3304, subdivision (b) . Respondents to bear costs on appeal.. 

CERTI'FIED FOR PUBLICATION . . -  

. . 
I '  

WE CONCUR: 

HUFFMAN, Acting P. J;' 
I 

NARES, J. 

10 The parties do not contest that the Civil Service Commission 
is the appropriate body to hear administrative appeals brought 
pursuant to Government Code section 3304, subdivision (b) . 



DECLARATION OF SERVICE 

State of California 
Coilnt,y of Sa.cramento 

I am at a.U times herein mentioned, .over the age of eighteen.years, and not a party 
to nor interested in the within matter. I am employed by DMG-h4AXMUSJ INC. My 
busiacss address is 4320 *Auburn Blvd., Suite.2000, Sacramento, 'CA 95841, County of 
Sacramento, State of California. 

That on the 6" da.y of August, 1999,'I served the Compents to Draft StafTAnalysis 
dated Ji~1y 6, 1999 by Claimant, City of Sacramento, CMS 4499, Peace Officers 
Procedural Bill of Rights on the interested parties by plaoing the document listed above in 
a sealed envelope with postage thereon filly prepaid, in the United State mail at 
Sa.cramerito, California, ad-dressed as set forth in the Attachment 1, attached hereto and 
incorporated herein by reference. 

That I am readily familiar with the business practice of DMG-MAXIMUS, INC. for 
coIlection and processing of correspondence for mailing with the United States Postal 
Service; , and that the correspondence would be deposited within the United States Postal 
Service 'chu.t s m e  day in the ordinary course of business. .Said service was made at a place 
where there is delivery sentice by the United State mail and that there is a regular 
communication by mail between the place of mailing and the place so addressed. 

I: declare under pendty of perjury that the foregoing is true and correct, and that this 
declaration is executed this 6th day of August, 1999 at Sacramento, California. 
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smTE OF CALIFORNIA PFfE WILSON, CSawmor 

DEPARTMENT OF FINANCE L G Z ~  
9r= ' STREET 
f MENTO, 0.4 85814-T706 LATE FILING w 

.. ' , *  A : I ' . . 
, , . . a  

Ms. Paula Higashi . . , I 

Exccutlve Director 
Commission on State M,andates 
1300 1 Street, Suite 950 
Sacramento, CA 95 8 14 i . 

. . 

Dem Ms. Higashi: 
. . , . .  , . , . , .  , ,':! 1 ' '> 

* r  I. ' L  , a .  
, 

In conjunction with thestaff ~ ~ c t h e  ~ tg . to '~qsorne l  130ard,w~ hav a reviewed tho. D ~ R  Staff 
Annlysis con~eming.the~r.eimb~ement. of cost~inandatedby the '"~eaoe-0~oq~rooedu1:al  
Bill of Rights (YOBOR).,?CSM-4499rwhich was subhitted by thpCily of Sborarnento. As 
the rcsult.of that review, we have concluded that while the analysis accuaply identifies 
some activities that constitute reimbursable state mandates POBOR does not extendas.far:as 
suggested by,ththe Draft Staff, Analysis. . Dqament  .of Finance and:State Personnel Board , . . ..,,: 

staff agree ,that all of the ,.a&i~ities ,ihcl'idkd ,h Items 2 and 3 ,of .that Analysis are ,, , t ., 
reimbursable. We do, .however, both believc that portioimof ItemS..1;114; and::& do not - 
constitute reimbpsable W e  mandatas;because either .the a c t i v i ~  i.s not,required by ROBOR 
with respect ,to non-pmanent ernplo ypes ..or the a&ivity.::is.already-mandated by dueqroccss . . .:, 

andfor current law. . .!A! ., . . 'I:2l,., , .' ,' 
... , . ', . ,;; . : . .  . . . 

$, . ' ' .  :. , , , .L . . . .. .'. 

We question the following comments designated in the Draft S t a E h l y s i s  as reimbursable: 

Item 1: , ,  I' ' .:, . . !  . .> , , [ ; I ,  . . I, - ., 
. . ' ,  -,. . . 

Providing the opportunity for an administrative appeal for the following disciplinary autions: . . 
(Government Code section 3304, . .. subdivisioir@j); ,. ,., - ,  . ' '. - ., . . ., 

- ,  .. a 

. Discipline,~(as~defmed~ rixeivcd by probationary and a~,~will mployees ,;: ,: 

, + . .". . , I . . .  ,I : ,  , ' * '  ,' .; . ,. 
8 . L' . I .  

Governnrcnt Code Sectidn,330C(b) provides: :!@} Na pdnitive action, -nor denial.of , .  ,. , 

prornoiion ongrowrdr o t k r  than %wit, shall be~~~dettqker;'b3aw public agency against 
. - any pu blic saf& officer who has successfully completed the bationmy period that mqy: be . . 

required by  his or her employing agency withoujproviding the public safety @cer with an 
oppon'uni@:Yor admini~;traiive.dppeal..? :I -(emph,asis :added) t ! f i u , ~ ,  . POBOR does notl f equire '. , 

such appeals f ~ , ~ $ r o b h t i o ~ u V ~ a n d  at-will~entpl~yees:~ I . . . , . . . . . 

I Whethm orher ~ ~ ~ ~ ~ ~ r o t e b t i a n s  apart from the righr co an appeal, are to be accorded employees who do not 
have permanent status may be more of an open question glven d i f f m c e s  in statutory bquage .  To [hc wtmt due 
process applies only where rmploye'es have a properry or her ty  hares4  an armwent can..bc made that other.. . 
WBOR rights that are cozexransiva with due processpmre~ions(e.g, right to. materials upon:whicfi a cli?cipIinaj 
action is based, right ro notice and opportunity to be heard) may also bo.mandated-by POBOR,only for rhoad 
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$rdf&r,  &f employees for the purposes of punishment. 

Paace aficers trancerred for purposes of punirhment may already have the right to on 

administrative appeal under due process law, case law or statute. (See Ramallo .SPB ned. ; 
NO. 95-19). . . .  

., i .i :. ' 

Item 4: , .., ' 

Producing transcribed copies of any notes made by a stenographer at an interrbgatio~ and " 

reports or complaints made by investigators or other persons, exccpt those that are deemed 
confidential, when requested by the officer in the following oircumstanc~s when t he  . , 

investigation results in (Govomment Code section 3 3 03, subdivision (g)): . . 
, 'A diwsgdl, deno~&'~&'p;~i,~nid~~~~q~'1:66&~&o br &ee&Eij$ifibd'k&6'&i3dd -., , 

by &pf&atirjnary or ehPlby'ke : ~ h ~ ~ ~ l I b ~ f i ~ ~ ~ ~ ~ t ~ f & ~ t ~ i ~ ~ ~ ~ b t  a~c tp jd ;  ., . . :, 
.' 

' a . .'A whsfcr.of a pemlanmt omp~dy~:fo~,,t~epurpo~e$bf'P~hm:~ntt 
, , 

. . 
, I ' . ;"p, , + ' ; f ,, : . I . . '  2 . , 
. . . . .  . '. . . . .  * , 

When an. ihveitigliticjii iesdts in d~;j';h'Iinary'd~tiOtt, a pence oi#icdp b.diitiblei$ to all of The' : 
malerials upon:..which,; th . a c f i o h ; ~  .ba$ed ,&%-the i SkhZZy: &di'$ibri. &atet Oivil service , '  ' a  

.probationary employees. ar&.&lse- entitled : to .Sk,i+l@ ~ i g h  .by~i~tui%;P,Mon$zei Board"i.ule. ".. 

Other maksriah are: ,g&rally :'discg'rjgrtible, at..$eu~t, i t~der  : $a8 -jaw gu'iret-ning st@e .ckil : 

service 6hzpIojkes. l%w,,:o.wer disaipbns haj.:been. irii{iute,iip the peaae .oflaer .is generally : 
entitled -to request and; r&=eive h a p s c ~ i ~ g d ~  colj,ias qf stenographer nores. oiid repirtr. rind . * .  

conrplaints made by investigators or otherpnrsonsJ except those deemed coqfidentia!, These:; . . 
siluaiiorzs would not constitute a reimbursable state mandate program. 

...... . , . . .  . I,.. . .  A;,' .' . ' , , I .  6. . :, T: ..,, - ,  
, . t 

. ', ! '  . 
Item 5: I - 
Perfomsing the following activities upon rcccipt of an adverse commcnt (Government Code . . . . . . .  

. . a dl. f?,:,i,. . * ,  , Y -  i.;!. . , , :. s e ~ o n s  3306'.jand.33C)6); .. -:'. : . . . . . . - .  . .- . . . .  .:' . . . . . . . . . .  ; . ,  , . ' . , [  ' ., i , 
I _  Pertaining to: School ~lstricts, Coun,ptiLpd Cities txid Sp~peeidDiabicicts .,' . ' . ' ,I 

In reference to )binis (a);? (b), hfld (o),. eta& slkp: ir:coirsid&r~d l&~$and :what ,& required by 
due process. flthe adverse comment can be considered a "written reprimand, " however, the 
POBOR r e q u t r e d l ~ < l f i o ~ e " . ~ ~ d ~ i h k  ?opportpifj, f$+espoM 'Ji,.:~n& alriro& bbr +~qufPsd by 
due proces,?; TI$ extent .of due prcidess..aua ,an e ~ p i ~ ~ e t :  who &ers aii offi&ial~repnfmand.ir 

.. . . . .  . .  !.I . . . .  ..? . I  .. 
. . 

not en~iT'8&$&w., ,::-.. . :.: !., ' .,. , . . .  L .,.,, . . . . . . . . . . .  . ....... ,... . . .  , . ,- 
. . . . .  . . .  . . . . > ,  . . 

I i i . 8 .  . ' ;; .;, ." P , - 
3 - .  , ;:, ;t,,x,r, ,-'., ,;; :, .I. '  . i '  . . . 

' ' I " " '  . . .  .,  , , 
. . 

-'.' . . . .  ..? . . : . 
We and the staff ,of&; Sta&,~~~ome19oardin tedd to-atteid the~ommission'~ sokjuled ' C i :  

Aupst 26 hearing on this claim, and wilI be available to rebpond to any pest i~ns  regarding 
this loiter. 

1 .  

. . . . . . . .  ... * i  ,,, ,\ , . ; . $ ~ $ ! i . .  * ,  , t ... . ,.. ..,'I . ,..,,. ,- . , .I , , . ,. ., 
, 

. .  , .......... r ,  ' , a  + . . P  , , , ' ' " ' , , ; .  ",.' ::+. 
",.r . . . . . . . . . . . . .  Jl  . . . . . . . .  .rr,."-l .... "\.,-.),I.. .,..*. . . . . . . . . . . . . . .  ,,,.,. . . . . . .  ". 

, , . ' -  ,.,. . ( . . ,  . . 
, 

empiayees w h ~ ~ i a v o . ~ ~ P b d  probation o*iVhii ~ a n ~ d e r n o ~ ~ ~ ~ ~ e ~ ~  doPri~&ioil' of a liberty lyeresr 0rhar:lawr may ' : : 
. . . .  . . aocord probationary dployee~ .@ear~  ngh~& hbiuevq; . ,. l: 
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, . 

If you have any questions regarding this letter, please contact Don Rascon, Piincipal P ~ O ~ E &  
Budget Analyst at (916) 445-8913 or James Apps, state mandates claims coordinator for the 
Department: of Finance, at (91 6) 445-8913. 

. < 

I ,  

Sincerely, 

- : .  I 
, . I  

Program Budget Manager 
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PROOF OF SERVICE 

Test Cl,nirn Name: ' PEACE OFFICER PROCEDURAL RlGEETS 
'JTfifit Claim N ~ b o r : .  : GSM-4429,:r x #, . , .I,, 

, . , 
& . , 

. I .  

. , 1, the! ux~dai~igned, declare as follows: I . I  . , ,  

:I an.1 n~kplo'yed in t h e  County of Sacramento, State of California, I am 18 ye& of age or , 

older and no t  a party to the within entitled cause; my business address is 915 L Street, . 
, 

8 Flou~:, Samasn.ento, CA. 95814. 

On August 12, 1999, I served the attached recommendation of the Department of Fhance'h 
said =awe, by facsimile to the Commission an State Mandates and by placing a tmec'npy 
bareoC (1) to claimants and nonstate agencies enclosed in a sealed envelope. with n~stage. . , 

rhereon fully prepaid in the United States Mail at Sacramento, California; and (2) to st& 
agencies in tho normal pickup location at 915 L Street, 8th Floor, for Interagency Mail 

+ 

Sonrice, addressed as followsi 

A-16 
Ms. Pau1.a EIlg0asl;ri, Executive Director 
~omrn.ission on State Mandates 
1300 1 Street, Suite 950 
Sa.crun,mto, CA 958 14 
Facsimile No. 4.45-0278 

B-29 
Legislative Analyst's Office 
~ttention Marianne O'Malley 
925 L Street, Suite 1000 
Sacramento, CA 958 14 

B-3 
State Controller's Office I .  

Division of Accounting & Reporting s , 

Attention: Williarn Ashby . . 
3301 C Straet, Room 500 
Sacramento, CA 958 16 

League of California Cities 
Attention: 'Ernie Silva I 

1400 K Street 
Sacramento, CA 95 8 1.5 

Mr. Steve Smith., CEO Mr, Walter Vaughn, Exwutive officer 
Maxidated Cost Systems State Personnel Board . 
2275 Watt Avenue, Suite C 801 Capitol Mall, Room 570 
~&rarnento, CA 95825 Sacramento, CA 95 8 14 

Wcllhoue and Associates Mr. Paul Minney, Interested Party 
Attention: ' David Wellhouse ' C3irard & Vinson 
9175 Kiefer Boulevard, Suite 121 1676 N. California Boulevard, Suite 450 
Sacran~errto, CA 95826 Walnut Creek, CA 94596 
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DMG-MnXWfUS M;. Dee' Cankeras, Director of Labor 
Attontion: Allan Burdick Relations 
4320 Auburn Boulcvaid, Suite 2000 Office of Labor Relatiom 
Sacramento', CA 95841 921 0 10"traet,  ROD^ 601 

Sncramento,CA95814 

City o f  Sacrammto . 
~ ~ ~ a r t m e ~ ~ t  dEmpioyee Relations 
926 J Street, Room 201 
sacramento, CA 958 14-27 16 

, Mi. Don Benninghoven, Exeouti~e.Director 
CCS Partnmshilj 
11 00 K Street, Suite 20.1 
 sacrament^, CA 958 14 

Mr. James Apps (A-15), 
Department of Finance . 
915 L Street, Room 8020 
Sacramento, CA 95814 

M, Elise Rose, Chief Counsel (E-9) 
State Personnel Bokd 
801 Capitol Mall, MS-53 
Sacrammto, CA '95 814 

Mr:Michael Viglio ta, Para1 egaI 
Santa, Am Police Department . 

citjr Attorney's Office . 
60 Civic Center Plaza 
Santa Ana, CA 92702 

Ms. Carol.Uerg, Ph.D, 
Education Mandated Cost Network 
1 121 3; Street, Sizite 1 OGO 
Sacramento, CA. 95 S 14 

Mr. h d y  Nichols 
Vavrinek TrineDay & Co., LLP 
,8300 Fair Oaks Blvd, Suite 403 
Carmichael, CA 95608 

Mr. Floyd Shimomura, Chief Counsel 
~nmce Department of I" 

Swta Capitol, Room 1145 
Sacramento, CA 95814 

Mr. Edward J. Talcach 
D o p e e n t  of Employee Relations 
926 J Streat, Roop 201 
Samamento, CA 958 14-271 6 

I 

Mr. Paige Vorhies (B-8), Buieau Chief 
State Controller's Ofnce 
Division, of Accounting & Reporting 
3301 C Street, Suite 500 
~akamento, CA 95 8 16 

I declare under penalty o f  perjury under the laws of the State of Califomiathat theiforegoing 
i s  true and correct, and that t!is deolarntion was executed on August 12, 1999 at flacramento, 
California. 





August 13, 1999 I EXHIBIT M 

Commission on State   an dates 
1300 1 street Suite 950 
Sacramento, CA 95814 

Re: CSM 4499 - 
Test Claim of City of sacramento 
Public Safety Officers Procedural Bill of Rights 

Dear Ms. Higachi: 

Pursuant to the request of the Department of Finance, 1 am enclosing seven (7) 
copies of the State Personnel Board's precedential decision in Gregory R. 
Ramallo (1995) SPB No. 95-1 9. The decision is cited on page 2 of the August 9,. 
I999 letter from the Department of Finance on this subject. 

Sincerely, 

Elise S. Rbse 
Chief Counsel 

Cc: Joe Shinstock 
Department of Finance 

enclosures 
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CEB 95-19 

BEFORE THE STATE PERSONNEL BOARD O F  THE STATE O F  CALIFORNIA 

I n  the. k la t t e r  of t h e  Appeal by 

I f  I ). . 

F r c ~ m  t h r e e  warlcing days 
suspens  i,on'. and. admdnis t r a t ive  
reass ignment  as a S t a t e  T r a f f i c  
O f f i c e r  in t h e  I n l a n d  Divis ion ,  
Department of ~ a l i f o r n i a  kighway 
P a t r u l ,  

.) SBB Case NO. 3 4 6 6 9  
1 

) (Prec 'edent ia l )  . 
) .  . . I. 

,- . 

Appearances : Burton C. Jacobson Attorney, on beha l f  o f  a p p e l l a n t  
Gregory R .- Ramallo ; ~ a n i e z - 4 .  Diingr'en., Aikoxney General ,  by ,Thornae 
S h e e r e r ,  Deputy Attorney General on behal f  o f  respondent ,  
c a 1 , i f a r n i h  Highway P a t r o l .  . ' , . 

' Before:  ,Xlorrie Ward; P r e s i d e n t ;    loss Bos, Vice P r e s i d e n t ;  ~ i c h a r d  
. . cargent.a'k and A l i c e  S t ~ n e r . ~  Members. I+ 

, DECISION 
. I  . I  . 8 

. . .., 
> 1 

T h i s  c'ase i s  b e f o r e - ' t h e ' S t a t e  Personnel .Board ..(S.P.B or Board) .  

for d o t e m i n a t i p n ' a f t a r  t h e  Board r e j e c t e d  t h e  a t t a c h e d  ~ r o p o s e d  ,. 

. 
~kci .s . ion .of t h e  Admin i s t r a t ive  Law $Page (ALJ) i n  t h e  a p p e a l  '?f ' 

G1:egary :R'. ' RamaPlo b(Jap@ellarit ' or." Ramalld), Z.roii ' h i s  t h r e e f  c.3).... day 

S t a k e  T r d f f i c  o f f i c e r  i n  t h e  I n l a n d  Divi,sion, ~epar ' tmenk of  

ca l j - forn ia  Highway . P a t r o l  (Department).  A t  t h e  t i m e  of  t h i , s ,  
&#+, l<'!r--,+ . .:,.;.I:;?* . - ,  

aGarse a c t i o n ,  a p p e l l a n t  was a s t a t e  T r a f f i c  o f f i c e r  working as  an ."".: 

a i r o r a f t  p i l o t ,  a p o s i t i o n  des igna ted  a s  a S p e c i a l t y  Pay P o s i t i o n .  . . . . 
A f t e r  a h e a r i n g ,  t h e  ALJ s u s t a i n e d  wi thout  m o d i f i c a t i o n  

appe11an'tcf s t h r e e  .. day' suspens'bn b u t  r e sc inded  apgel l .an t  f s  
: % ,  
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smallo continued) a 

Adminis t ra t ive  Reassignm'ent on grounds t h a t  such d i s c i p l i n a r y  . 

t r a n s f e r s  a r e  p roh ib i t ed  by Government Code g 199.94 .3 .  Agtgr;:, a 
i' 

r ev i ew  of t h e  e n t i r e  record, inc luding t h e  t r a n s c r i p t ,  e x h i b i t s ,  
. . . , ,, 

a n d  t h e  w r i t t e n  arguments of t h e  p a r t i e s ,  t h e  Board adopts ,  t h e  
. . 

5 .  

A I J ; ~  Proposed Decision t o '  t h e  ex ten t  it is cons i s t en t  with: t h e  

d i s c u s s i o n  below. 

We 'agree  t h a t  ' appe l l an t ' s  t h r e e  day suspension should be  ' . . 
' .  IjII, . . .. .. ' 

sus ta i .ned .  . We d i sagree ,  however, .with t h e  interpretafion of 
, , .. . 

s e c t i o n  19994.3 and f i n d  t h a t  s e c t i o n  1 9 9 9 4 . 3  do& not  p r o h i b i t  

d i s c i p l i n a r y  t r a n s f e r s  . Although we f i n d  t h a t  d i s c i p l i n a r y  
... . . . 

t r a n s f e r s  a r e  no t  unlawful pe r  se, we 'do  not be l i eve  t h a t  

p e l l a n t f s  misconduct should r e s u l t  i n  permanent reassignment and . 
; .i tl 

order t h a t . a p p e l l a n t ' s  reassignment be! l im i t ed  t o  a per iod  of 1 2  ' 1 
months . a t t e r  which appel lant  ..is. to,:be ireturned t o  h i s  Spec i a l t y  Pay 

P i l o t .  p 'os i t ion .  .. 

1, Does Government Code §:.. 19:996. a p r o h i b i t  discip.l;$naq. t,ran,sf e r s ?  . .. 

2. What.. i s  the appzopriae,e penaltyr under a : l l  the.. c i rcups tances?  . 

 erein in after a l l  code c i t a t i o n s  w i l l  be  t o  t h e  Government Code 
u n l e s s  s p e c i f i c a l l y  s t a t e d  otherwise.  
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DI~~CUSSIOM 

The appoint ing power has  t h e  r i g h t  L ~ D  t r a n s f e r  ehployees 

between' p o s i t i o n s  within t h e  same c1,ass. .'dovernment Code 5 19999. T. 

provides ,  i n  pe r t i nen t  pa'rt  : 
. . 

An kppointing power Aay t r a n s f e r  any employee under h i s  
o r  he r ,  ju r i sd ic t ion : , ,  ( a )  t o  another pos i t ion  i n  t h e  same 
c l a s s  ;' o r  (b)' from o'ne locat io l i .  t o  another whether i n " t h e  
s a m e  p o s i t i o n ,  o r  i n  a* -d i f f e r en t  pos i t ion  a s  s p e c i f i e d  
above i n  ( a )  o r  i n  Sectio'ri '19650.5. ", 

.. 

 he apGointing powerf 3 r i g h t  t o  t r l n i f e r  i s ,  upon p r b t e s t ,  

i n i t i a l l y  sub jec t  t o  review by the  Department of Personnel' t Q  

~ d m i n i s t r a t i o n  '(DPA) a s  'provided i n ,  sec t ion  19994.3 : I 

( a )  1f a t>r&ikferqi i  ' p ro tes ted  t b  t h e  [ ' ~ e ~ a r t m e h k ,  of Personnel 
' ~ d m i n i s t r a t i o n  (.DPA) ] by an employee a s ,  made f o r  t h e  Purpose 
of haras$ic@ br.' d'is6ipiifikng " t h g  .mljloy&&, *-he appo&-yf-ng' 
power ma,yirequire t h e  employee t o  t r a n s f e r  pending approval o r  
d isapproval  of t h e  trans.&& by [DPA]': Zf [DPA] dl%sapproves 
t h e  t r a n s f e r ,  t h e  employee s h a l l  be re turned t o  h i s  o r  h e r  
former pos i t i on ,  s h a l l  be paid t h e  regu la r  t r ave2  allowance 
f o r  t h e  p.er.i,od .o f  t i m e  h e .  o r  she was away froms h i s  o r  h e r  
o r i b i n a l  headtpar terk ,  and h i s  o r  her  meiring c o ~ t s . b o t h . f r o m  
a n d  back t o , .  t h e  :, olrigi.nal headqbarters  -. ,. , s h a l l  be pa id  i n  ' 
accordance wi th  " the  "deGart'iient rules: 

..L . .-. + 
I .  prealude ;epgrtment..+f trgfisf.e;rii;g an . emFloye!d: a&, a m:eknl- of *;,. 

7 .  j: .., ,". 7:  

d i s c i p l i n e .  S t i o n  195'7 0 def inee '  adverse acl?ldn t o ?  ''~=ai.1 

'2~ov,ernment C o d e  1 § . 1 9 0 5 0 . 5  allows appoint ing powers t o  
t r a n s f e r  betkeen c ' lasses i f  t h e  Board has designated 'the. .e*r.ansfer . .  - . .  

as appropr ia te .  
1 

 he Board, e,xpresses no oginion on t h e  po,licy q u e s t i o n  of 
whether a t rans* r should  be made f o,r d i s c i p i ' i n a e  , 

.:;; 
putposes . . . "  ' 

-. . 
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l ld ismissa l ,  demotion, suspension, o r  o ther  d is ,c ip l inarv  action11 

(emphasis,: added)..? T h e  Board has  found t h a t  when an employee i s  

reass igned fo r .  d i s c ip l i na ry  purpose,s, t h e  reassignment f a l l s  wi.thin 
. .. . 

t h e  meaning of "other  d i sc ip l ina ry  action.I1 Carol DeHart SPB D e c .  

No. 9 4 - 2 2 ,  p. 5 .  A disc ip l ina ry  t r a n s f e r ,  l i k e  any adverse , a c t i o n ,  . 

t r i g g e r s  a  n,mber of r i g h t s  including,  but  got  ' l im i t ed  t o ,  t h e  
lli " 

right t o  no t i ce  (Lec t io i  19574) , t h e  right: ,  -'& insbe& i , dq&men& ., 

(sections 19574.,1), .and t he  r i g h t  t o  a he,aring ..be.fore t h e  SPB 

( s e c t i o n  .1957.8) . 
The purpose of sec t ion 1 9 9 9 4 . 3  i s  t o  prevent a  Department from ., 

t r a n s f e r r i n g  an emp$oyee f o r  d i sc ip l ina ry . reasons  ., . without a f fo rd ing  
':, . . I  , . 

la empibyee t h e  o f  r i g h t s  trigcjkred by t h e  adv&se'aotioti!' 
. .  . . . . ,-. . . . , 4 

. I proces s .  Whether a t r a n s f e r  is d i ~ c & ~ $ ' i n a &  . . i n  . ' & ~ t u ~ e  is  
- ,.. . , . . ,. . 'I. , , .  

q-ues t io~, , ,of  f a c t  .., :, .. . . . . ,  -. _. .  ,.:. .. 
I .  . r  

. . 

O ~ a n a e ~  .Countv Em~lovees Association v. . Countv of Oranse, 
, .. . . ,,, . . .  , , . .  

9.. '. ' ' y: 

(1988) 20gi,. Ca.$ .App. 3d 1 2 8 9 ,  , aniemployee ,. was wr i t t eamup  f o r  ,.. a l a c k  . .. t --.I ., , 

of thoroughness ;.and. l a t e r .  cr i t ic i-z .ed . . ,. .,for 'poor management s tyle ' .  
; !. - .  

Wh.en t h e  employee w a s  t r ans fe r red ,  t h e  employee appealed on g.rounds 
. . . , ..> . . 

'4" that h i s  t i an : s fe r  was, pun i t ive . .  

% .  . . 

4~rancre county .  d id ;  not iriterpre<' , & e r e  cod2 ,i-' 1;$994.3d 
b u t ,  ins tead ,  ~overnment  code 8 '  3 3 03 ' which pr l jh ib i t i  pun i t i ve  
t r a n s f e r s  of peace o f f i ce r s .  
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t h e  t r a n s f e r  was ;puni t ive ,  , s t a t i n g : .  

~ e f i c i e n c i e s  i n  performance a r e  'a  f a c t  of l i f e .  Right hand.,, 
11.f.t.ters sit  on t h e  bench aga ins t  c e r t a i n  p i t c h e r s ,  some 
p ro fe s so r s  w r i t e - b e t t e r  than  they l e s t u r e ,  .$some .judges a r e  
m a r e  temperamental w i t h .  cr iminal  cases  than  o thers .  The 
manager, clzanc'ellor o r  p res id ing  ' j u r i s t  must ,a t tempt  t o  f i n d  
a propel: r o l e  f o r  h i s  personnel.  Switching ' C'$s&y from 
shol.rtst6p.to secbrid bas& because he c a n f t  throw t.0. f i r s t  as. 
f a , s t  a s  Jones i s  not i n  and of i t s e l f  a  pun i t i ve  t r a n s f e r .  (Id. 
akL 1 la 9.4 . ) . . . L  - 

- ' The cour t  'founa '!there 2s a  ddf f erence between a  t ransfer :  t o  punish - 

f o r  performance; t r a n s f e r  to.: 'compensate .- . 
for a  def  5ci:ency ' i n  perf  orihancg. It Id. (emph'asis added) . P u t  

another  way, ak dmployer has  a, r i g h t  t o  p lace  t h e  r i g h t  pe r son - in  

t h e  r i g h t ' - p o s i t i b n .  . - 

I n  c d ~ e s  in w h i c h '  t h e .  $ppoint ing pbwe=.'hdi;' ndt. .:ifidia&ed t h a t  

t h a  t r a n s f e r  was d i s c i p l i n a r y ,  t h e  ernp1oyee;;iho sdsped& h i s  o r  he r  

t r a n s f e r  was dis 'cipkinary i n  na tu re  may'~.'pr'otest t - h e : t r a n s f e r  o r  

r=assignxri=nt t o  DPA f o r  evaluat ion:  If :  DPA .if inds . . the  1 t r a n s f . e ~  !was, . , 

i n  f a c t ,  p n i t i v e  i n  na ture ,  DPA d i s&pp=6~es  t h e  t r a n s f e r  and t h e  

.br' he r  oril.gina>, ', pbsition.i5,>:. :. .., As, 

discussed  6elowi t h e  appoiiit.ing pdwer may . t h e r e a f t e r  pursue. t h e  

t r a n s f e r  ,&.s a discip3ina"ry meahuf & by s e m i n g  'a '  .Notice of Adverse, . 

-I< Adtion =6" ih o the r  d i s c i p l f n a r y  cages. . I f  DPA' .approves t h e  * .  : 

4 
t r a n s f e r ' , '  i . e  .'; f i n d s  t h a t  tdg- t r ans$e r  w;i'a's -riot pun i t i ve  i n  na tu re ,  

SDPA"' ddbs not  have r s d n  t o  hear  
disciplinary t r a n s f e r s .  .., = ?  T ~ ~ - S P B  i s  t h e  s t a t e  agency 
t h e  ~ a l i f o r r i i a  ' ~ o n s t i t u t P o n  t'o review '.di.sc%plin 
' ( c a l i f o r n i a  c o n s t i t u t i o n ,  A r t i c l e  V I I ,  s ec t i on  3 7 a ) )  

appeals  .from" 
designated ,by 
.ary a:ct.&ong, . 

(CEB 1 / 9 6 )  
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t h e  employee remains i n  t h e  pos i t ion  t o  which he o r  she, has been 

t r an s f . e r r ed .  7 .  . d  . .,.,, 

I n  t h i s  case ,  hbwever, t h e  ~&ar tment :  purposely des igna ted  t h e  '' . 
. . 

reassignment .as d i s c i p l i n a r y .  i n  natu.ra. ,: . , The Nptice of 
..,. , 

~ d m i n i s t r a t i v e  Reassignment was a t tached t o  t h e  ' : ~ o t i c e  of ... Adv.erse , 

I . /  . i 
~ c t i o n  and s p e c i f i c a l l y .  s t a t e d  t h a t  t h e  reassignment was b e i n g .  , ' . 

t a k e n  based o n  appe41ant1s ttpropensilzy , , to  abuse. [h:is]  p o s i t i o n  'as :. .. 

an a i r c r a f t  p i , l o t ,  misuse S t a t e  resources  and f lagrant ly : . ,d isobey 

t h e  p o l i c i e s  and: procedures of t h e  Deparhqent.l1 The No-tice of 

Adminis t ra t ive  ~eas'signmenk' informed a.pp,ellant of hi .s  r i g h t  t o  ' 

appea l  t o  t h e  S t a t e  Personnel ~ o a r d .  Thus, appe l l an t f  s 

~ . a s s i g m e n t  was c4early: f o r  . d i s c i p l i n a r y  purposes and , .ga l l s  wi.$hin .. . 

i h a  meaning of: ."other. dAsciplinary ac t i on .  r ~ .  I( ",. _ , , I ,  

Where, a s  here., a t r a n s s e r  i s ,  openly designated a2 a .. 

d i s c i p l k i . n 8 q  &ransber. ,  t h e  employee hay appeal di-rec-kly t o  t h e  SPB . 
I 

.. ., , .. PBNAL~.Y , r;,, , . . . . 

~ ~ v i n g  determined t h a t  t h e .  permanent d i s c i p l - h a r y  t r a n s f e r  i n  

t h i s  case'  was n o t  p e r  s.e. unlawful,  w e .  now;<:t*rn. t o  the, . .quest ion ., of I '..' 

whether i k 4  was an appropr ia te  .penal ty  under  a l l  t h e  circumstances.  

When performing its c o n s t i t u t i o n a l  r e . spons ib i l i ty  t o  . ,. .revi.ew 
, , 

d i s c i p l i n a r y  a c t i o n s  [Cal. iconsit. ,.Art. -.VII, sec t ion .  3,(a) ] ,, , . the> , 

Board is charged wi th  rendering a dec i s ion  which i s  I1 jus t  and 
- .  

propert1,. .%. (Seckio,q,, 1 9 5 8 2 ) .  I n  determining wh.at, is a " j u s t  and . , 

.\ . 
: .. . .  . . . 1 , ,. . , 

properv  p e n a l t y ,  for a p ,a r t i cd la r  of fense ,  " u n d e r  , ,,.. i given set ,o f  
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- .  I .  

c ircumstances, t h e  ~ o i r d  ha& bsoad d i sdre t ion .  (See Wvlie v .  S t a t e  .' 

howevei, is no t  unlimited.'  I n  t h e  .seminal case of Ske l lv  v. S t a t &  

~ e r s o n n e l  Board (Bkeli'G) (1975) 15 ca1;3d 1 9 4 ,  t h e  c a l i f o r n i a  

Supreme CDU& n o t e d :  

While <he 'administf&tivdr"bodv has a brddd d i sd re t io r i  .iri'' 
r e spec t  to. fh,e iqp.o.sition of -a penalty o r ,  d i s c ip l , i ne ,  it 
does 'not have'absbluke' and unlimited ''po'wer. 1t?"is bound 
t o  exercise l e g a l  d i s c r e t i o n '  whiah. i s ,  i n  t h e  
circumstances,  j u d i c i a l  d i s c re t i on .  ( c i t a t i o n s ) .  15Ca l .  3d 

I n  exerc ig ing  i t s  j u d i c i a l  d i s c re t i on  in such a-+way a s  t o  
. .. . . , 

render  a dec i s ion  t h a t  i ~ . , . ~ ~ j u s t  ,and ,. proper.," .. t h e  Board cons iders  a 
. - .  

number of fackors  it deems r e l evan t  . . . i n  assess inq  t h e  p rop r i e ty  of 
T .  >.I. > 

4 .. 

1 .  
t h e  imposed *. .  d i s c i p l i n e .  . Among t h e  f a c t o r s  t h e  ,Board considers  a r e  

1 ) .  L 
, -: .. - 

t h o s e  spec i f ica l . Jy  i den t i f i ed ,  by t h e  Cou* i n  Skelly. as f , ~ l l o w s :  
.. . . '. . , , . *  ., . . I )  , . .  .. I. 

. . . [W]e n o t e  that t h e  &ver,riddng consi@rat ion i n  t h e s e  
ca ses  is tlie eXtent' td Ghich t h e  employeef$ ''' conduct 
r e s u l t e d  i n ,  o r  i f  ,yepe,a,t,e$d is, 1ikel.y t o  r e , s u l t  i n  [h]  a r m  to .t& dubXic =vice " " >  " , "' I . ' , '  . , t ~ i t a t i o . n s ' . " ) ,  Other r e l evan t  ' ' 

- .  inc,lqde th>q circumstances : surrounding -,  t h e  
rnisco6 ubli 6nd t h e  13kel ~ h & d  of - it&': recurrende . (Id.) 
~ p p e l l a n t  f s miscondubt c o n ~ i s t e d  or' reiovfxb 'hi.'-: ~e$krtm&-kal 

. . .- it o n '  & chair next t o  him y!?:' an airport 
.weapon and p lac ing  

- 1 -  P2' ? .  , 

r e s t a u r a n t  i :r&moving thd' iagi=iina from h i s  w e a ~ o i  and all.bwing. a . - 
. t ,L, ,& 

. . .  .. 
p r i v a t e  c i t i i e n  t o  insp&*",i t ;  d t w i r l i n g  h i =  PR-24 batbn a&d 

. .. .- , . . '. ' f 

throwing it t o  t h e  ground t o  deino&trht= 'how t o  tf i$ P " f lee ing  

suspec t ;  excess ive ly  t e s t i n g ,  h i s .  s i r e n  on one occasion;  us ing h i s  
. . ,  

a i r c r a f t ; e  pub l ib  address s ~ s t i ' ~ t o  . . .  make Xi joking cbmhent -to d' 
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ziend;. f a i l i n g  on a f e w  occasiqns . 
_ ,  

t o  immediately no t i f y  d ispa , tch  

f h i s  l o c a t i o n ; ,  f a i l i n g  t o  propee~ly secure ,. . . h i s  ? .  a i r c r a f t  quripg a 
. . 

eal  break,  a t  the ~ e s p e r i a  Airport ;  and increas ing  power over 

T i e n d ' s  h,ousa t o  g e t  h i s  f r i end ' s  a t t e n t i ~ n . ~  . A s  noted above, ye 
, , 

rgree with t h e  ALT t h a t  t h i s  misconduct warrants  t h e  t h r e e  ,day 

suspension taken '  by, t h e  Department. The.. remaining i s s u e  is wh-ether 
. ;, 2 . " 

a p p e l l a n t ' s  misconduct a l s q  w a r r & t s l , ,  'a'., perhahifit d ' i ia ip l inhq :.. . ,- 

. .. 
t r a n s f e r .  

.. ., 

Some of t h e  p a r t i c u l a r  misconduct i n  which appe l l an t  engaged 

i s  conduct d i r e c t l y  ?e la ted  t o ' h i s  s p e c i a l t y  pay p o s i t i o n  a& a, 

: o t .  ~ p ~ e l l a n f  b e d  hi2 s t a t e ,  a i r ~ ~ a f t ~ ~ ~ ' ~ u b l i c  &ddr&s system 
. .  , " .  

-?d s i r e n  id  a f r i vo lobs  ma&'&: while f l y i n g  &er h i s ' f r i e n d ' s  

Irohse, appe l l an td  howered up h i s  stat& ai rb&kg t o  g e t  h i s  f r i e n d ' s  
I.. . . 

a t t e n t i o n .  ~ h k & e  incideriks of miscokauct wo&it"not  havg &=urred  ,. 

, .. 

had a p p e l l a n t  ,not ':been. a CHP , p ~ l o t :  . ' . A9 I.V a @ p d i l f i , t ' ~  ' .  _ . ,  A .  + & p e r v i k ~ F  
, .. . ,. ,.I,. r :... 

noted  a t  t h e  . haa+ng, . .- .. as a , 'pilo&, , 6'bkeflant"';orks . , .? i n  a ' ifnon- " 
I' .. 

s t r u c t u r e d  init," ' that  . . f& , thd* qost 
i ? .  . ..1 .,I .- ' , I " .  . u n s u p e ~ h e d .  ' - 

consequently,  ., '  gg,od+. . I . . -  judgme.nt , i s  imperative.  
z..('* , ' <  ; > .  .,. . , 

on the. ,other, ,  hand,, the ALT found appe l l an t  t o  be a good p i l o t ,  . . ,.. L. . . .: 1 

s t a t i n g  that, , , . , there, ,  yas n,o evidence* < t h a t  app 'el lant  was n o t  S u l l y  . & :.I ' ", 

capable of cont inuing , , .\. t o  work i n  h i s  assignmept as a p i l o t ;  ~n 
I .  . . . J i  . , , ., 

evaluating a p p e l l a n t f  s misconduct,, appe,l lant. 's  ,supervisor  found 
:I . . , -  

 ha . A I J  d i d  not  f i n d  any impropriety , i n  apae,l,lakt,'s 
p r a c t i c i n g  s h o r t  t akeof f s  o r  r e w i h g  his '  eng'ihe:'. 
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that t h e  most egregious' error niade by appe l lan t  was removing t h e  

nzagazina from h i s  weapon and allowing p r i v a t e  *c i t i zens  t o  i n s p e c t  

it. While the t o $ a l i t y  of appe l lan t t  s m,i&'conduct " which 

'specifically relates t b  his p i l o t  pos i t i on  chows poor ju73gment, it 

w a s  n o t  so egregious a s  t o  j u s t i f y  pema'*eht r=hbval from t h e  p i l o t  
. , . . .  .. . ,. 2 . 8  

pssi.tj,.on .. ~ o n s e q u e n t l y ,  , we l i m i t  app&Ll,ahttS Adminis t ra t ive  
. .. 

I ' . ,,# ., . . .s . 
. . _ . ,  .,, 8.. 

, . 
. Reassignment t o  12 months. ' .Wc' . .. be l i eve  bfiat, )xeae8dg&ent f o r  one 

yeas nhotald impress appe l lan t  with the  necess i ty  of t a k i n g  h i s  
I 

pilot d u t i e s  more serbously. 

ORDER 
1 '  . 

Upon the foregoing f indings  of fact and conclusions of law, 
rr 4 . 1  

and the e n t i r e  recbrd i n  t h i s  daee, it .is hereby ORDERED t h a t :  
- .  . \ j 

I I. T h e  A I J f s '  a t tached Proposed debis ion is adopted t o  t h e  
8 .''? 

e x t e n t  it is c o n s i s t e n t  with t h i s  D~ecision; 
. I . . .  

. . %  
8 

. ' ,y.,.c >. 

2.  %& t h r e e '  day su~$&iis ion '  taken by theD6par tmen t  6f 
..L . . . " 

! . , ,  , . 
c a l i f  o r n l - a  i. ' ~ i ~ h w a ~ ,  ;!: . ~ a t r i i  i g  sus ta ined  " b u t  . ,  . the:: . . pekinan&fit , . I , _  .. .. 

, . .  6 .  . I .. 
. . . . . , -, , .  I_  ? .. ' . ,.' ,J, r _., .L , . s 

~, R=;=es' iament :.I$' ired, " b specialty . Pay " Pbsition: ~dmi,r~istrati~va . A  , . . : d'i . .. 
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All those in favor indicate with "aye." 

(~ffirmative Response by Several Commission Members.) 

CHAIRPERSON PORINI: Opposed? 

(No audible response.) 

CHAIRPERSON PORINI: All right. That whittles down 

our agenda significantly. 

MS. HIGASHI: This brings us to Item 2, which is the 

test claim hearing on the Peace Officers ~rocedural"~il1 of 

Rights. 

Camille sheiton, of our staff, will present this 

item. 

MS. SHELTON: Good morning. 

This is a test claim filed by the City of 

Sacramento. s he test claim legislation provides procedural 

protection to peace officers employed by local agencies and 
I 

schoo3 districts when a peace officer is interrogated by the 

employer 

comment. 

facing puni tive action receives adverse 

All parties agree that the test claim legislation 

imposes some of the notice and hearing protections to 

employees that are required by the due process clause of the 

United States and California Constitution. 

The Commission has required staff to analyze this 

connection between a due process clause and a test claim 

legislation in order to determine that the activities 

required by the test claim legislation constituted a new 

program or a higher level of service and to determine whether 

those activities impose costs mandated by the state; however, 
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the parties dispute how far the due .process clause goes and 

when the requirements of the test claim legislation kicks in. 

The main issues in dispute are bulleted on pages A-2 

and A-3 in the Executive Summary. Staff recommends that 

the Commission approve the test claim for the activities 

identified on pages A-3 through A-6 of the staff analysis. 

Will the parties please state their names for the 

record. 

MS. STONE: My name is Pamela Stone. I'm here on 

behalf of the city of Sacramento. 

MS. CONTRERAS: Dee Contreras, Director of Labor 

Relations for the'city of Sawamento. 

MR. TAKACHi Edward Takach,  la-k-a-c-h, Labor 

Relations Officer of the City of Sacramento. 

MR. BURDICK: Allan Burdick on behalf of the 

California Cities1 SB 90 Service. 

MS. STEIN: I'm Elizabeth Stein. I'm staff counsel 

representing the State Personnel Board. 

MR. SHINSTOCK: Joseph shinstock representing the 

Department of Finance. 

MR. APPS: Jim Apps with the Department of Finance. 

CHAIRPERSON PORINI: All right. 

Do we need to do any swearing in of our witnesses? 

MS. HIGASHI: Yes, we do. 

Will all of the witnesses please raise their right 

hand : 

Do you solemnly swear or affirm that the testimony 

which you're about to give to the Commission is true and 

I I 
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correct based upon your personal knowledge, information or 

belief? 

(Unanimous affirmative response by the witnesses.) 

MS. HIGASHI: Thank you. 

MS. STEIN: Good morning Madam Chairman, Members of 

the Commission. Our presentation is going to start with 

Ms. Dee Contreras, who is the Director of Labor Relations for 

the City of Sacramento; and we're all available here to 

answer any questions your Commission may have. 

CHAIRPERSON PORINI: Thank you. 

MS. CONTRERAS : By way of baclcground, I 've been 

involved with labor relations for the city for a little over 

nine years and I've been director for the past four. Before 

that, I was a labor relations representative, and I was the 

person assigned to the police department, so I was involved 

with police discipline matters and intimately involved with 

the activities that are involved with POBOR here. 

And Ed is my senior staff, who is currently assigned 

to the police department, who has been dealing with them 

since I left and also has a background in law enforcement, 

having been a police officer himself in the past, so he is 

also familiar with and has been representing both employees 

and the management side, terms of police departments , for 

in excess of ten years now. 

The City of Sacrarnent0.i~ not a particularly large 

jurisdiction; as the state goes, but we do have a relatively 

active Internal Affairs Department, processing somewhere in 

the neighborhood of 80 cases a year and performing hundreds 
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of Internal Affairs1 interviews a year. So.thk impact of 

this legislation, if it has any impact at all in the I.A. 

process, is substantial, when you start looking at that. 

As a small department, we generally have three 

sergeants who are assigned to Internal Affairs. And we're 

talking about hundreds of interviews, so the impact on people 

and their jobs is substantial. And we actually implement 40 

or more police disciplines a year. 

We can have active years in which one complaint - -  

one complaint resulted in 6 7  disciplines related to that 

specific, single case. So when we say 80 cases, that doesn't, 

mean 80 people are involved, it could be significantly more 

than that, who wind up being reviewed in the course of that 

process. 

It's important to distinguish the things that are 

required by Skelly and due process, and we recognize that 

those things exist outside of the requirements,of POBOR, but 

they first require a property interest in the job. The 

reason the public employer has those mandates and those 

requirements is because when public employment, when it is 

career or permanent or whatever the title the entity gives 

it, is given to people, it is presumed that a property right 

attaches to it and that employment will continue unless 

something serious happens. And then, because we are a public 

jurisdiction, we are required* to give them due process in 

order to allow them to defend their property interest in 

their job. 

By definition, that means employees with no property 
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1 

2 

3 

and opportunity to the person who is being disciplined, if 

interest don't have those rights. And, yet, POBOR mandates 

those rights, in terms of all sworn police officers. So all 

sworn peace officers is what the statute uses. 

4 

5 

they are disciplined. There is no requirement to provide 

POBOR - -  excuse me, Skelly and due process re@ire a 

fact-finding investigation, always a good practice, notice 

information to-an employee who, as a result of an 

investigation, is not disciplined, but there are situations 

in which POBOR requires, in fact, that they be given 

information that would not otherwise be - -  they would not 

otherwise be entitled to. 

Skelly does not apply, as I said, to probationary 

and at-will employees, and it does not arise for reprimands 

15 1 or suspensions of short duration. The-Skelly case itself 

16 1 involved a terminationi but, as you know, decisions like that 
are reinterpreted by the courts regularly. And there are 

18 I cases that indicate, for example, suspensions of five and 
possibly even 10 days do not require the same protections as 

does Skelly. So there's some question as to where those 

rights arise. 

In the City of Sacramento, letters of reprimand do 

not require that we provide information to the employee. 

They don't get a Skelly package in the city. We don't issue 

/ an intent letter. In normal discipline, under Skelly, you 

issue an intent letter that says, "This is what we're going 

to do. You have a Skelly hearing, which is a review process, 

an informal review, prior to the implementation of final 

I I 
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discipline." ~ 
And, the city, we then issue a separate, final 

discipline letter that varies by jurisdiction. But, in the 

local entities, when you talk about what the impact this has 

on cities, counties, local jurisdictions, agencies, JPAs, 

entities, there are hundreds, perhaps thousands, of them in 

the State of California that are impacted by this, if they 

have peace officers working in those jurisdictions, as do 

most cities and counties. 

As a practical matter, it doesn't apply for us, in 

terms of reprimands, absent POBOR, and POBOR creates some 

greater rights in those areas. There's no obligation, in a 

normal interview, to notify the person of what it is you're 

investigating. We can call in, and do, miscellaneous 

employees in the City of Sacramento and begin an 

investigation, a fact-finding process, without telling them 

what it is, what the complaint is, what it is we're looking 

for, what it is wet;e going after. 

You can't do that with peace officers. You have to 

notify them what it is you're investigating, what the 

complaint is about. It becomes complicated, because, if you 

give them the name of the complainant, you create other 

6 

problems as you go through this process. 

So, as you can see, it's much more sensitive and 

Joint Powers Agencies/Administrations, those are all public 

26 1 creates a greater burden. It substantially increases the I 

, 

27 burdens on the local government, in terms of the right to 

28 know, the nature and area of the investigation. It also 
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hampers the investigative process, because, when you give a 

person information before that before are 

allowed to interrogate them, it allows them an opportunity to 

create, reflect or refresh facts that might have come out 

differently in a straightforward investigation where they I 

didn't know what it is you were looking for or at. 

There's a limitation on the number of interrogators 

you can have with the employee at a given time, which can 

impact your investigation and can make a difference, in terms 

of the kinds of questioning that goes on. 

They have a right to a transcript of a prior 

interview before there's an additional interview. That 

can - -  if 'you are interviewing a large number of people and 
you reinterview the employee after you've interviewed 

intervening witnesses, that that means if you are taping you 

have to, in essence, 're-transcribe the process. And 1'11 

talk about taping a little bit more in a second. 

They have a right of review for at-will employees. 

POBOB creates protections u@ to the level of the Chief of 

Police. I'm not sure that, when the Legislature did thia, 

they intended to protect Chiefa of Police in the City of 

Sacramento. 

Our current police chief, for example, who never . 

worked as a civil service employee in the City, has no right, 

whatsoever, to return to any other classification and is an 

at-will employee. By that, in the normal context of law in I 
I 1 
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the end of his employment. 

On the other hand, he has POBOR rights which gives 

him substantially greater rights than he would have as an 

at-will employee. In fact, in a major dispute with some 

employees who may, some day, be. managers, their biggest 

concern is: They want a definition of an administrative 

review process that will be mandated for POBOR managers, 

should they become managers, because they know what their 

civil protections are. 

And it's been an interesting struggle to try and 

deal with them on that issue, because this right is so 

sacrosanct with them, that they're not willing to give it up; 

and they see it as an integral part of their ongoing job 

rights. And we've tried to deal with that in a variety of 

whys, but the practical matter is: There is an impact of 

this statute, and the impact flows, in terms of what we're 

required to do. 

There are impacts beyond discipline in that it 

affects transfers, whether or not there's a financial impact 

from the transfer. We have no such thing in the City as 

disciplinary transfers. They don't exist under the civil 

service rules; they don't exist in any other process. 

But, if we discipline somebody and also transfer 

them from their assignment,.we are now in a position where we 

are compelled to treat that as Af it is discipline and to, in 

essence, give them some sort of a third-party neutral review 

of the transfer, the same as if it were a normal discipline. 

In fact, in the latest incident of that, we treated 

- 
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it as if it was part of the discipline process instead of . 

separating them out, because the city attorney was very 

concerned that we would wind up in a situation where we would 

have quite a bit of litigation over what POBOR rights are. 

The law says "punitive transfers," but what's a punitive 

transfer is in the eye of the beholder. 

I received this morning - -  apparently, you've 

received a DPA case, which has no precedential value, by the 

way, at the local government level, that says that a transfer 

is in the eyes of the beholder, an employee - -  if this is an 
issue of fact. Well, an issue of fact, where you have no 

process, means you have to litigate all those issues. That's 

a burden that is difficult for the employer, and, again, 

exists only because of this statute. 

' Employees often see operational moves as punitive. 

If they don't lilce the reorganization of the department, if 

they don't like going to neighborhood policing, if they 

believe going to neighborhood policing requires a 75-percent 

increase in the number of police officers in the city, as 

remarkably not our association did, then they don't see, when 

you do it, that it isn't punitive when you start assigning 

people. Those become struggles on a day-to-day basis that 

should not occur and do occur because of the impact of this. 

Probationa~y employees have a review right that 

goes beyond a liberty interest. A liberty interest arises 

when the employer releases somebody on probation for reasons, 

that basically impugn, significant their character 

such that they would have difficulty getting another job. If 

- 
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1 released you for dishonesty or theft, for example, that 

would apply. 

In the City, we don't ever release anybody for any . 

stated reason. We have a letter which says, tlYoulre being 

released because you failed to meet the requirements of the 

position during the probationary period. Thank you very 

much. Have a happy life. Love, Dee.!' That's basically what 

the letter says. And the unions regularly object to it. 

As 1 said at the beginning of this, we have very 

strong language in our city charter regarding our rights 

during probation, and we don't intend to, in any way, reduce 

them; however, we regularly have a review of probationary 

officers who fail as police officers. And p.robably, based on I 
recollection, 80 or 90 percent of them actually come through I 
and request a review and discussion of the basis for it, and I 
they go over all the documents that were in their file. 

It creates an obligation for us to document and 

justify our decision-making process during probation, which 

is unnecessary', and, in fact, is in conflict with the concept 

of probation, to have to defend that decision at the end of 

the line, particularly given the kind of language we have in 

our charter. 

The right to tape creates an obligation on the 

agency to, in fact, tape interviews. And I know that it can 

be argued that it doesn't; however, let me try and articulate 

the problem you face, in reality, as a local jurisdiction. 

In the State of California, you.donlt have the right 1 
to tape somebody without their permission. So, in essence; 

1 . . 
I I 
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with every employee, except sworn peace officers, we can say, 

I'No, you can1 t tape this interview. Take notes. l1 And we 

take notes and they take notes. And - -  or we can tape and 
they don't have to have a copy of it, but, if we transcribe 

it and do discipline, certainly we would give them that copy, 

but we take notes and they take notes. 

If the employee comes in and tapes, and, trust me, 

they all come in and tape, if they're sworn peace officers, 

their attorneys come in with tapes. You wind up with two 

tape recorders on a desk. If they tape and we do not, 

then they have a record that we do not have or we must rely 

on a tape created by the employee we are investigating. That 

would not be a wise choice, from the employerls perspective. 

If we take notes and they tape, our notes are never 

going to be exactly the same as the tape is going to be if 

it's transcribed, so we wind up with what is arguably an 

inferior record to the record that they have. 

So it is essentially - -  it says they may tape but 

the practical application of that is: For everybody who 

comes in with a tape rec,order to tape, which is virtually 

every peace officer, we then must tape. And, if we tape, we, 

then, if we're going to reinterview, transcribe. 

In the case that I discussed earlier, which 

everybody agrees is an anomaly, one complaint we had - -  200? 

MR. TAKACH: 240. 

MS. CONTRERAS: 240 people were interviewed in the 

course of one investigation and 67 disciplines flowed f,rom 

it. You can imagine the complication of going back and 
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reinterviewing people when you have 2 4 0  sets of transcripts 

to transcribe in order to get information you needed before 

you could reinterview those people as they went. 

Some people who were intimately involved in the 

problem, in that particular case, you only had to give them 

their transcript at that point in time, but, in order to ask 

questions about other people's transcripts or questions or 

statements, and to be clear and specific and fair to the 

employee, you basically had,to do that. We had transcribers 

basically running 2 4  hours a day trying to keep up with the 

taping process in that interviewing parade that came out of 

that one complaint. 

So it's not that we can tape or we choose to tape. 

I think anybody who's ever presented a case in front of an 

arbitrator would acknowledge that we must tape if the 

employee does. Otherwise, we go to a hearing with. a record 

that is inferior to the record that the employee has. 

In the local government, POBOR also requires a right 

to respond to adverse documents. And, while that sounds 

simple, it creates an obligation to process, file and 

maintain those responses and attach them to the correct 

document and make'sure they get into the file. Generally, it 

also requires some administrate review and to discuss the 

response of the employee. 

I have seen responses to documents in which the 

employee wrote pages and pages and pages of information 

and/or questions. And so it requires a substantial amount of 

time to respond to that. That doesn't exist anywhere except 
I 
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here. 

Reprimands in the City are the most common form of 

discipline. They are probably 25 to 35 percent of what we do 

in any given year. The fact that we have to provide an 

administrator to review for those is an additional burden. 

The fact that we have to maintain the kinds of recordkeeping 

that are involved in presenting that information is a 

substantially greater burden than what we have otherwise. 

* ~e.realize that there are a variety of impacts on 

local government that are raised by the discipline process as 

it exists without POBOR. And you have to do, for example, 

what's compelled, in terms of your own rules, and that varies 

from organizations. 

As I said, we don't have disciplinary transfers. 

I'm sure there are many jurisdictions where the Civil Service 

Rules includes those things. You know, reprimands used to be 

covered by the Civil Service Rules in the City of Sacramento. 

They were negotiated out, in .terms of dealing with the union, 

so that they don't - -  are no longer covered by it. 

In many jurisdictions that I've dealt with in the 

past, reprimands are noc considered formal discipline, at 

all, even written reprimands. Those are activities that the 

local entity is allowed and should be allowed to decide. And 

the impact of this legislation is thatge are required to 

provide additional rights to people, and that necessitates - -  
of necessity impacts staff, time, documentation and 

recordkeeping for all of those things. 

So to the extent that the staff recommendation 
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acknowledges the additional burden placed on local 

government, by. that, we would concur. I still have concerns 

that the at-will peace is not recognized in its totality, 

because, again, our police chief is a' good example. 
' 

Our Civil Service Rules give every other police 

manager in the city - -  in fact, if we wer,e going to terminate 

them, the right to revert to the bargaining unit, they 

basically leave their exempt employment, go back to their 

last civil service status and then we iire them. So it's 

kind of a two-step process. 

Under the Civil Service Rules, they carry some sort 

of historical perspective, and that's true of all employees. 

I've never worked at the city as a civil service employee, so 

I don't have that protection. Somebody in my position who 

did, who came up through the ranks that had been in civil 

service previously, would, in fact, be able to revert back , ' 

and have a hearing at that point. 

But, in fact, they are all at-will employees. And, 

short of termination, they have, under our system, no right 

to appeal a discipline or to respond or to address discipline 

because they have no property interest in their management 

jobs. And, yet, POBOR gives them that. 

So I add that as an additional concern beyond the 

staff recommendation. But we appreciate very much the work 

that the staff did, in the fact that they waded through what 

is, what I think, very arcane, difficult law that only 

somebody who has to deal with every day can appreciate, found 

that, in fact, the burden on cities, counties, and school 
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I districts is substantial and does exist such that it's a 

mandate from the State. 

Thanlc you' very much. 

CHAIRPERSON PORINI: A11 right. Queetions? . 

Next witness. 

MR. TAKACH: No, not yet. 

CHAIRPERSON PORINI: A11 right. Then should we go 

with the Department? 

MS. STEIN: I just have a few brief comments. I'm 

Elizabeth stein representing the State Personnel Board. We 

addresfled our comments in the letter to the staff. I'm just 

going to address a few things. 
, 

First, as far as the City of Sacramento's comments 

to the staff, we believe that written reprimands are entitled 

to due process protections, that the state laws give those 

protections to peoplk who receive written reprimands, mostly 

because of the Stanton case, Stanton v. State Personnel 

Board; and staff addressed that case. 

And, in-  that^ case, there is clear' language that due 

process protections - -  that due process rights are covered by 

POBOR and that POBOR is consummate with the due process 

protections. And staff cites that case, and we agree with 

, staff ''6 'analysis. 
As far as the tape recordings, as a practical matter 

I can see the problems that local governments have, having to 

provide tape recordings for those interrogations, but I 

tliink, as a matter of law, if it was li'tigated, they would 

probably lose on that issue, because, as staff also points 

Vine, McKinnr- 5?~@all (916) 371-3376 22 



out in their analysis, the case law says that if it's not a 

mandated activity, something that local government may do, 

that they are not entitled to reimbursement. 

As far as things that we brought up in our letter, 

the State Personnel Board, there's only two.things, at this 

point, I'd address. One is: I understand that the 

Commission just looks at the legislation, POBOR, as it 

existed when the test claim came up, but I think it's 

inherently wrong if you don't recognize the amendment to the 

statute. 

Courts, as. a matter of course, will take judicial I 
notice of changes in the laws. And, right now, as of 

December l98, there is no mandate by the State, under POBOR, I 
to give these appeal process rights to probationary - -  to 

peop4e who have not passed probation, permanent employees; 

and to not recognize that, I think, would be wrong. It'll 

come out at some point, I would imagine., if the test claim is I 
either amended, but it just seems that the Commission should 

be able to recognize that and provide that the State is no 

longer required to provide reimbursement for probationary 

emp1oyee.s after December 9 8 when it &a's amended. 

The other concern would be: If you go back.and you I 
try and sort out which probationary employees wholve been 

disciplined have been disciplined for things invo4ving 

liberty rights, who's going to make that determination? It's 

usually a determination made by courts and judges'. 

So, if you go back and seek reimbursement for an 
I 

appeal process that a probationary employee enjoyed because 

1 J 
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of POBOR, you'd have to look at whether or not a liberty 

interest was involved, because this is something stigmatizing 

a reputation, because those people who are fired because of 

something that will stigmatize their reputation are still, as 

a matter of due process, entitled to an appeal process. So 

that's just another thing I think the staff should - -  the 

Commission should look at when dealing with that issue. 

As far as the disciplinary transfer cases, I don't 

think the law is as clear as the City contends. There are 

many jurisdictions. The State, all the time, has cases of 

transfers that are clearly designated as disciplinary. And, 

in those cases, the State does provide for due process 

protections. 

And we think the Runyon case and the Howell case 

cited by the staff in their analysis are not clear, saying 

that disciplinary transfers - -  people that are transferred 

for disciplinary reasons are not entitled to due process 

rights. We think that there's a real question that, perhaps, 

they are. And the State has recognized that in its own 

precedential decisions. 

That's all I have right now. 

CHAIRPERSON PORINI: ~uestions? Department of 

Finance, do you - - 
MR. APPS : No. We have nothing, really, to add' at 

this point. 

CHAIRPERSON PORINI: All right. 

MS. STEINMEIER: I do have something. I would like 

to ask staff to address, particularly, the last comment by 
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Mrs. Stein about the due process rights, particularly as they 

relate to transfers. 

Do we have something in the analysis or would you 

like to - -  
MS. SHELTON: We've addressed that on page A-11, in 

the s.econd and third paragraphs. Basically, it's in your 

binder or - -  I don't think it's going to be in the blue 

volume. 

MR. BURDICK: Okay. 

.MS. SHELTON: We found two case's dealing with - -  
discussing transfers. One. was the Runyon case. And, in that 

case, the peace officer did receive a transfer plus an 

accompanying reduction in pay. And, in that case, the court 

did find that the officer was entitled to due process 

protection. 

We could not find any cases where the officer was' 

just transferred alone, without any accompanying reduction in 

pay or reduction of classification, or anything like that.. 

There was always something tied'to the transfer. 

The one, as Ms. Stein pointed out, we did find was 

that Howell case. And, in that Howell case, the court does 

state that: "An employee enjoys no right to continuation in 

a particular job assignment. So, from that language, we 

interpreted that an employee, a permanent employee, does not 

have due process rights for a pure transfer; and that POBOR, 

in that case, would go beyond and constitute a new program, 

if it's just a pure transfer. 

CHAIRPERSON PORINI: Any other response? 
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MS. STEIN: My response to that would be that Runyon 

did involve the reduction in pay, in addition, but it's our 

opinion that the disciplinary transfer, itself, is certainly 

as harsh as a written reprimand, which is entitled to due 

process, that staff acknowledges. And if - -  the court didn't 
say that - -  it was just silent, as to the issue of, a 
disciplinary transfer alone. 

As far as Howell, it dealt with the issue of a good 

cause for a late filing. And they never made the 

determination that the transfer was, in fact, di,sciplinary in 

nature. It was going back to the lower court to figure that 

out, so I do not think that' the case law prohibits due 

process rights for a disciplinary transfer. 

The State has recognized those rights for its 

employees and believes that - -  it's still an open question. 
I think if a court was to address itt that the court would 

come down on the ,side of, giving due process protection to 

those people, because it's discipline in nature. , It's 

certainly as harmful to one's reputation in,the file as a 

written reprimand, which does provide for due process 

protections. 

CHAIRPERSON PORINI: All right. Mr. Beltrami? 

MR. BELTRAMI: Ms. Stein, how would you respond to 

the p'oint that was-made in the instance of the Chief of 

~olice, for instance? 

MS. STEZN: Wall, I suppose it depends on the - -  the 
Chief of Police, if they're a permanent employee, is entitled 

to the same due process protection. 
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MR. BELTRAMI: Well, he's an at-will employee. He 

works for the County. Council should have the right to 

terminate without any reason, at all. 

MS. STEIN: Well, we did not address that issue, 

and, so, in the State, therefs been a court case that CEAs, 

which are sort of the state equivalent, the Career Executive 

Assignments, do not enjoy due process rights. 

MR. BELTRAMI: We're familiar with that. 

MS. STEIN: I'm sure you are. 

So we would concede, probably, that they don't enjoy 

that, at least the Personnel Board, because that has been 

litigated on a state issue, on a similar sort of issue. 

MR. BELTRAMI : Ms .' Contrerbs, I thought that the 
Personnel Board made an interesting argument, and, that is, 

that this'is really good for you because it tightens up 

things so well, and, therefore, it's going to save you money 

in the long run rather than cost you money. 

Would you comment on that? 

MS. CONTRERAS: We were discussing that .issue in the 

hallway. Itf= funny you should ask. And I said that, "To 

the extent anybody thinks that this law, in particular, or 

that legislation, in general, creates harmony and improves 

processes, they are naive in the extreme." 

In fact, the amount of hostility and fighting that 

goes on about issues lilce whether or not you can transfer 

people, whether or not you have the right number of people in 

1 an interview room, whether or not you get transcripts soan 

enough, we're having a s,truggle right now in the City of 
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The initial contact process with Internal Affairs is 

1 

what we call the blue sheet. It's mimeoed on blue paper. 

Sacramento. 

You know what the complaint is, who the officer is, who it . 

involves, what the substance of the complaint is. And it 

used to be a way of introducing the employee to the 

investigation. 

When they came in, we basically gave them the blue 

sheet. We showed it to them. They couldn't take it or copy 

it or anything, but they could look at. And then we got into 

fights with counsel for the employees about whether or not 

the blue sheet said what the questions they were asking 

related to, or, "Who was the person who filled it out?' Well, 

who wrote that? ' Who filled that out? There's two 

handwritings on this piece of paper." So we stopped showing 

them the blue sheet. 

And now we're in the middle of what will - -  what 
could very well.'wind up in arbitration, the issue of whether 

we changed our practice by now reading the blue sheet to them 

but not showing it to them so they don't get to see the 

handwriting. That blue sheet exists because of POBOR. I 

mean, we struggled continuously about whether'the employees' 
- 

perception of whether they are getting all Lhe rights that 

they're entitled to, to say nothing of the fact that the law I 
itself has continued to expand. 

At one point, what was required was some sort of 

1 administrative review of the process. Now, our unions 

believe that everything we do is subject to third-party 
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neutral review. We have to arbitrate everything. They want 

to talce it through civil service or to an outside binding 

arbitration process or to court. So, no, it hasn't created 

good will or a tighter process or help the relationship in 

any way. 

I think legislation rarely does that. But, in thi's 

case, it has served to do exactly the opposite. It is a 

weapon used by employees and their union against the 

employer, and it's a continuous threat, in terns of whether 

or not we're going to comply. We rarely - -  1' 11 be honest 

with you,, we rarely are threatened by it; and we have been in 

court more than once with employees wholve decided thak they 

didn't like the way we were doing business and they were 

going to take us to court. And, typically, we prevail 

because we do what is required of us, but, no, it hasn't 

helped the process. Thank you. 

Thank you for asking. 

MS. STEINMEIER': I have a comment. 

CHAIRPERSON PORINI: Yes, Ms. Steinmeier. 

MS. STEINMEIER: There are some parallels between 

peace officers and teachers that I'm hearing through your - -  

school districts have this problem with teachers, so I 

understand. And I know the laws were designed to protect, 

and sometimes maybe overprotect, and I do appreciate the 

staff analysis. It does not create a happy situation. In 

fact, it creates a contentious situation. And I have empathy 

for that. So I do agree with most of the staff analysis. 

On the question of taping, we have a standard, here, 

I I 

Vine, M~Kinnr-~i, Iall (916) 371-3376 2 9 



I about reasonableness. Even if the 'law says I1may, if it 1 s 

almost required by the nature of doing business in this case, 

if the employee tapes, the employer must. I mean, you can't 

end up not having your own record, so I would be inclined to 

agree with the claimant on the taping issue. 

The other one on written reprimand is not as clear 

to me. I guess I buy the argument that it is a due 

process. Anytime you put something in someonels personnel 

file that i ~ !  negative about them, regardless of state law, I 

think that the constitution does imply, if not actually 

require you, to allow them to know what it is and to respond 

to it, if they want to. So I don't see the first one as 

being - -  the one on written reprimand as being something that 

flows from the state law. I think it flows from the Federal 

Constitution. 

But, on taping, I don't know how the rest of you 

feel, but I'm compelled to believe that it's a requirement, 

even if the law says "may." 

MS. STONE: Madam Chairman, I'd like to address 

the - -  this is on the issue of written reprimands. When 

you're addressing the issue of written reprimands, you have 

to take a loolc at what's required under POBOR and compare 

that with what is required when you're not dealing with a 

peace officer employee. 

In my prior incarnation, I was responsible for 

disciplining both miscellaneous. that were civil service, as 

well as' attorneys that were at-will, and it was lilce herding 

cats. I don't know how else to explain it. When you1 re 
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issuing the written reprimand, there iino requirement that 

the individual be given the right to respond or make any 

comments to it, at law. 

In fact, the Stanton case, I'd like to - -  in your 
materials at page 311, it goes through and does an analysis. 

And I know that Ms. Shelton disagreed with me and that's 

fine. It goes through and does an analysis of what is 

required for written reprimands under POBOR. 

First from the standpoint of procedural due process, 

and, in this particular matter, if you'll notice on page 311, 

it's about the fourth paragraph down on the left-hand side, I 
the court says: "As the city notes, no authority supports 

plaintiffs, that would be the employees, "underlying 

assertion that the issuance of written reprimand triggers due 

process. Said parts outlined in Skelly." 

And it goes on and says here, IISkelly applies .in all 

these certain situations." And, on the bottom, it says, "We I 
find no authority mandating adherence to Skelly when a 

written reprimand is issued." And then it goes on to say, 

"By the way, you've got protections for written reprimands 

under POBOR,ll and that it went through and did an analysis to 

ascertain whether, in this instance, the administrative 

procedures, under POBOR, were sufficient for a written 

reprimand. So it's very clear to us, and, in no other 

circumstance, does a written reprimand rise to the level of 

the Skelly. It is only with POBOR that the individual I 
employee has a right and ability to comment. 

I note that the State Personnel Board has made other 

I 
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mentions about what their particular practices are; however, 

what the State has voluntarily chosen to do with respect to 

its employees is separate and apart from what the 

constitution requires, because that's what we're looleing at, 

so that's our concern with respect to written reprimands. 

If this particular Skelly-type requirement would be 

imposed on every miscellaneous employee, it - -  or nonsafety 
members, the amount of work that would be required would be 

phenomenal. Then, for example, Skelly does not necessarily 

cover suspensions of less than five days. Well, if it 

doesn't cover a suspension of less than five days, a written 

reprimand, which is much less on the hierarchy of discipline, 

should also not be covered. 

CHAIRPERSON PORINI: Other questions? Mr. Foulkes. 

MR. FOULKES: I don't know if this is for staff or 

for the folks from Sacramento, but the issue of written 

reprimand versus, as in the staff recommendation, ''adverse 

~omment,~ and what is the difference between those and how 

does that play into this? Because we had some concerns in 

reviewing that. Perhaps, the word choice was - -  
MS. SHELTON: That's a good point. We discussed 

that amongst staff, too. The language in the statute says 

"adverse commentu and it doesn't tie it back to a written 

reprimand. But I would imagine in practice, and.maybe 

Ms. Contreras,can address your question a lot better than I 

can, that there are times when an adverse comment equates to 

a written reprimand. I would imagine that to be true. You 

might ask the parties about that. 
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.And that's why we clarified in the staff analysis, 

that, even in 'those cases where it does, if it' does equate to 

a written reprimand, we found that with written reprimands 

due process would actually apply. So, in those cases, you 

would have a limited - -  the activities would be - -  the 
reimbursable activities would be limited to just the two. 

CHAIRPERSON PORINI: Comment? 

MR. TAKACH: Yes. The City of Sacramento, the 

Police Department, issues something lower than a written 

reprimand called a documented counseling, which remains in an 

officer's file generally for a - -  it's called a watch file, 

generally for a period of a year until they move to another 

assignment. 

We believe that there's a right to respond to that 

comment under the law. Now, written reprimand is above that, 

which remains in their file'through our own practices as 

formal discipline, but they have the'right to respond, even 

to, that adverse document, which is a documented counseling of 

you spent too much time.at a coffee break. I mean, it can be 

that simple. They get the right to respond to it because 

it's in their file. 

MS. CONTRERAS: Let me play on that. Watch file 

means shift file not watch this person's file. For those' of 

you who are not familiar with police terms, there were three 

watches and that means shifts, so the watch file is not a 

warning 'file about a bad person; it is basically the 

supervisor's working file, typically, is what a watch file 

amounts to. It doesn't become part of their permanent 
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personnel file. In fact, they're purged regularly. 

MR. TAKACH: We have one challenge under POBOR that 

an adverse comment - -  which was a complaint by either a 

departmental employee or a citizen which generated an 

Internal Affairs1 complaint which did not result in 

discipline. There was a transfer but was rescinded, so there 

was no adverse action taken to the employee, other than there 

was this complaint in an Internal ~ffairs.' file, not his 

personnel file, as stated in other pieces of statute. But 

there was - -  the challenge to that, just being in the 

Internal Affairs1 file,, to want .to get that out or to respond 

to that. 

MS. CONTRERAS: Let me comment on that. That case 

went- ta court; and the union's perspective was that he had a 

right to - -  what the employee sought was the complaining 

document which was written by a superior officer. And in 

what, from our prospective, amounted to a personal angry 

response to the person who filed the document, since no 

discipline was forthcoming. He believed that it was done, 

you. lcnow, bn an individual, personal basis maliciously, and 

so we wound up in court on that case. 

Now, the judge chose - -  did not issue a TRO, chose 

not to - -  basically told the parties that they should go 

settle this, because there is no case law that extends where 

tl>ey were going. But, again, based on the language of POBOR, 

under a normal circumstance, that would have been a, I1Yeah, 

right. So what?" kind of response, but we wound up in front ~ ! 1 of a judge. 
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We, settled the case reading onto the record a 

settlement proposal we tried to make, but that settlement 

basically reinstated some of the employee's rights because 

there was no subsequent investigation - -  I mean, no 

discipline out of the investigation. We would have gone 

there anyway, but we had to resolve it in court rather than 

doing i t  in the normal course of events because of POBOR. 

Their belief that that complaint - -  not anything that, was 
ever in his personnel file, the fact that somebody had 

complained about him, we ihvestigated it and took no action 

based on it, was sufficient to generate POBOR, right to 

review under the documents. 

MS. STONE: Madam Chairman, there's also some 

materia1s.h the response to the draft staff analysis that 

talk about how, if there is citizen review boards that do an 

investigation and come up with findings that do not 

necessarily lead to discipline, the courts have found that 

those findings of citizen review boards, in jurisdictions 

which have them, can constitute an adverse comment even 

though there is no discipline intended by it, and, therefore, 

the officer is entitled to respond to these particular 

filings which just exist and are not necessarily included in 

their personnel file. 

CHAIRPERSON PORINI: All right. 

Ms. Stein? 

MS. STEIN: Yes. I just wanted to add, if it's 

helpful, that the state system designates reprimands as 

discipline, and you have all these informal types of 

L I 
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discipline, counseling memorandums are often referred to or I * 

informal discussion memorandums, you know, citing different 

behaviors that occur. 

But if it's titled a reprimand,'if a state calls it I 
5 

6 

governments do something similar. No? 

MS. SHEGTON: I thought I heard the city say 

something a little bib different. 'The way staff wrote the 

analysis was identical to what Ms. Stein was just saying. 

And I think what the city is saying, and correct me if I'm 

wrong, is they see it as two difkerent steps : One, an ' 

'adverse comment, and that that does result in something else, 

like, whatever, another disciplinary action, and then they go 

through whatever steps are required at that stage. So, if 

an official reprimand, then it becomes discipline. It 

requires notice under the Slcelly provisions, and that's how 

7 

they're duplicative, they're duplicative. 

the state differentiates it, and it sounds like the local 

Is that correct? I 

MS. CONTRERAS: Yeah, I think it can. And the . 

right to respond exists to things much less than formal 

discipline. I 

CHAIRPERSON PORINI: Yes. 

MR. BELTRAMI: Camille, what about the comment that 

Ms. Stein made about the amendment of December ' 9 8 ?  Does 

that take the probationary focus out of the system? 

MS. SHELTON: It does affect - -  yes, as of January 
1st) 1999, but, until that time, they're included. The 

1 amendment was made in 1998 and became effective January 1, 



1999,. so, up until that date, .probationary and at-will 

were ent rative appeal until 

December 31st, 1998. 

MR BELTRAMI: Thank you. 

CHAIRPERSON PORINI: All right. 

Yes, Mr. Foul.lces. 

MR. FOULKES: One last one. In the language that 

talks about providing prior notice to peace officers 

regarding the nature of the investigation, correct me if I'm 

wrong, but isn't that. required now, not prior notice but 

subsequent notice? 

And the question is: If you have to give the notice 

and the timing is changing but the notice isn't changing, is 

that adding additional duties or not? 

MS. SHELTON: Are you talking about what the receipt 

of a written reprimand is? I 

MR. FOTJLKES: Um - -  

MS. SHELTON: Or whak page? 

MR. FOTJLKES: Yeah, I'm tallcing about page A-29, 

No. 3, under the staff recommendations. 

,MS. SHELTON: You're tallcing aljout the third 

activity under the conclusion and staff recommendation? 

MR. FOULKES: Right. 

MS. SHELTON: Staff found that that was a new 

program or higher l&el of service because notice is required 

before any disciplinary action is - -  I mean, misconduct is 
I 

charged,'so it's notice prior. I mean, this is a requirement 

before they even get into the due process rights. 
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MR. FOULKES: Okay. So that they would still be 

required to send the notice after? I 
MS. SHELTON: If it results in disciplinary - -  if 

the interrogation results in a disciplinary action, right. ' 

MR. FOULKES: Okay. I 
MS. CONTRERAS: I think that notice refers to what I 

call the blue sheet. We have to tell them, at the 

commencement of an investigative interview, why we're talking 

to them, as opposed to the normal proces8 where you just 

start talking to them and asking them questions about where 

they were yesterday. 

I mean, if the Complaint is that - -  you have to say, 

you know, ttTherels been a complaint that you were parked 

outside the city limits." So then - -  and, normally, you'd 

say, you know, "Where were you on Wedne~day the 21st? Where 

were you yesterday? Where did you go here? Where did you go 

there?" You can ask.all kinds of questiorig. 

And, if they never get outside the city limits, then 

you can say, "Gee, why, in that case, did the city manager 

see yo.u park at a liquor store in West sacramento last 

Tuesday at about 11: 00?It And then they go, llOh, gee. I must 

have forgotten that part." 

So, in the case of the police officer, he knows at 

the beginning that you saw his squad car parke& at the 7-11 . 

in West Sacramento, so it changes the texture of the 

ilivestigation. And it is an additional burden. 1 
MR. BELTRAMI : Dont t you do joint work with ~es't 

, Sacramento? 
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MS. CONTRERAS: How do you think that we know that 

they're there? Call the city manager's office, report to the 

MS. GOMES: I have a question about that, when you 
I 

say that that creates a higher burden by them knowing what's 

going to be happening during the investigation. 

Could you explain how did that create a higher 

burden? 

MS. CONTRERAS: Well, in many cases, it can change 

the way you handle an investigation, and it can impact the 

amount of information you have to have before you get there. 

Typically, we get a complaint. We interview whoever the 

complainant is and any witnesses they may identify, and then 

you basically talk to the employee and confront them with 

information that you've received in most cases; but it 

changes the nature of the questioning that you have to do and 

the amount of information you have to have ahead of time in 

order to be absolutely certain of what your facts are, I 

because the employee is going to know where you're going 

before you get into the interview. 

He reads the blue sheet, talks to his attorney and 

comes in with a defense, so you have to have a substantially 

greater amount of information in order to get to where you 

need be. Most investigations are not easy l1 Where 

were you at 1 1 : O O  olclock yesterday?" They tend to be 

complex, and many of them relate to things like tactics. 

So knowing ahead of time where we're going means we 

have ,to have a lot more information in order to get an 
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effective case investigation and obtain a result that gives 

us, what we believe, to be the reality of the situation. 

CHAIRPERSON PORINI: All right. Thank you. 

Mr. Beltrami . 
MR. BELTRAMI: Camille, why did we break it down by 

the type of .entity, why do we,have something for county, 

something for school districts? 

MS. SHELTON: The reason I did that - -  

MR. BELTWI: Yes. 

MS. SHELTON: - -  was because POBOR does apply to 
peace officers employed by local agencies and school 

districts. Unfortunately, in this situation, there were 

prior statutory schemes related to adverse comments that were 

different for school districts and county and special 

districts and cities, and so that's why I broke that down, 

because the prior law was different for each type of entity, 

which made it very confusing.. 

CHAIRPERSON PORINI: All right. Other questions or' 

comments? 

MR. BURDICK: If I can just make one comment, and 

that is: I think this has been helpful, the discussion 

today. And one of the things we talked about is that if you 

agree with staff recommendation, and hopefully with the 

amendments that are recommended by local government, or with 

or without them, we think that the step next is obviously 

Parameters and Guidelines, to sit down and kind of negotiate 

and discuss these things, where we're going to, for the first 

time, really have an opportunity to sit down with both sides, 

I I 
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state agencies, as well, and with,Camille, to go through 

these things and sort them out. 

I think that some of these issues that now are 

unclear can be clarified at that point and then staff can 

probably come back and hopefully we can all reach an 

agreement, but, if there aren't, we could probably narrow 

them down to fewer items and be a little more specific. 

As you can see, it's an extremely complex issue but 

that's one of the problems, sometimes, as we go into there, 

this process becomes a little bit adversarial in the sense of 

people sending documents back and forth. We did have an 

opportunity to sit down, and we did request an initial 

meeting, but, unfortunately, until after the hearing, it 

seems like, very often, sometimes the state agency people 

feel a little reserved, at least it's my perception they feel 

a little reserved, about what they might want to comment 

on, in the sense that they may say something - -  that they may 

agree to something that is mandated that maybe they shouldn't 

have agreed to, or whatever. I would hope that, as we move 

along, that if there are areas that you're not clear, that 

you just leave those on the table to be dealt with at the 

Parameter and Guideline process. 

MS. SHELTON: Can I comment on that? 

CHAIRPERSON PORINI: Please. 

MS. SHELTON: I agree that the activities described 

in the Parameterfl and Guidelines are going to be far more 

detailed than what is provided in the staff, analysis, but the 

activities that are listed in the staff analysis are required 
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to be analyzed by the Commission to first determine if 

there's a reimbursable state-mandated activity. 

The issue, with regard to written reprimands, you 

need to malce a finding on that today to determine whether or 

not that's going to be included as a reimbursable 

state-mandated activity. I don't think you can leave that to 

the Parameter and Guideline stage. 

What you can leave to the Parameter and Guideline 

stage would be how much activity do you want to give them to 

determine whether or not a transfer is punit'ive? I mean, 

those types of questions can come at the Parameter and 

Guideline stage, but this language in here is directly from 

the statute. I would not recommend leaving these issue6 for 

the Parameter and Guideline stage. 

CHAIRPERSON PORINI: A11 right. 

MS. SHELTON: But the scope, and the extent, those 

types of issues may.be left to the Parameter and Guideline 

stage. 

MR. BURD I CK : Just comment. think there s 

question of what is proper to do. I think you dan do - -  
leave then if you want. You have the discretion to do that; 

I don't tliink that - -  and I'd like to clarify. I don't think 

Camille saying can' t it; think saying 

probably shouldn't do it, or staff wouldn't recommend it. 

But, I guess, that is also'an issue where we've 
. . 

dealt with - -  or we haven't had a lot of clarity on,.and this 
, might be .a good tine to get some clarity, although maybe not 
with two brand new members today, although Michael has been 
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here once before, but that, I think, is an important issue, 

whether or not things of that nature can, because they are 

going to come back to you in the Parameter and Guideline 

process. 

CHAIRPERSON PORINI: Camille. 

MS. SHELTON: Let me just mention the fact that 

these activities listed in here are critical to determine 

whether a new program or higher level of service exists and 

whether there are costs mandated by the state. Those are 

test claim issues not Parameters and Guidelines issues. 

CHAIRPERSON PORINI: Ms. Steinmeier. 

MS. STEINMEIER: I would like to move the staff 

analysis with the addition of the activities of providing 

tape recordings of interrogations. That isn't - -  there is 

something about a tape recording here, but producing the 

transcripts sometimes with a tape recording, and that isn't 

in the staff analysis or the staff recommendation, so, with 

that addition, I would like to move it. 

MR. BELTRAMI: Second. 

CHAIRPERSON PORINI: All right. We have a motion 

and a second. 

May we have role call? 

MS. HIGASHI: Mr. ~eltrami. 

MR. BELTRFMI: Yes. 

MS. HIGASHI: Ms. Gomes. 

MS. GOMES: Yes. 

MS. HIGASHI: Mr. Foulkes. 

MR. FOULKES: Yes. 
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MINUTES 
COMMISSION ON STATE MANDATES 

Thursday, August 26, 1999 
State Capitol, Room 437 
Sacramento, California 

Present: Chairperson Annette Porini 
Representative of the Director of the Department of Finance 

Vice Chair Bruce Van Houten 
Representative of the State Treasurer 

Member Millicent Gomes 
Representative of the Director of the Office of Planning and Research 

Member Michael Foulkes 
Representative of the State Controller 

Member Albert Beltrami 
Public Member 

Member Joann Steinmeier 
~e~rksentative of School Boards 

I. , CALL TO ORDER AND ROLL CALL 
1 . .  

Chairperson Porini called the meeting to order at 9: 15 a.m. 

11. CLOSED EXECUTIVE SESSION PURSUANT TO GOVElWMENT CODE 
SECTION 11 126. 

Pending Litigation 

To coder with and receive advice from legal counsel, for consideration and action, as 
necessary and appropriate, upon the following matters to Government Code section 
1 1126, subdivision (e)(l): 

Cannel Valley Fire Protection District et al. v. State of Califalnia et al., Case Number 
S078828, California Supreme Court. 

County of San Be17zardi1zo v. State of Cali;fomia, et al., Case Number 
SCV52190, in the Superior Court of the State of California, County of Los Angeles. 

Gary D. Hori v. Comlnission on State Mandates, et al., Case Number 99AS015 17, in the 
Superior Court of the State of California, County of Sacramento. 

Go# v. Commission on State Mandates, ' County of Sacramento et al., remanded to Superior 
Court by the Court of Appeal, Third District, Case Number 95CS01215. 
(Re: County of Sacramento's First SB 1033 ~ ~ ~ l i c a t i o n . )  



To confer with and receive advice kom legal counsel, for consideration and action, as necessary 
and appropriate, upon the following matter pursuant to Government Code section 11 126, 
subdivision (e)(2) : 

Based on existing facts and circumstances, there is a specific matter which presents a 
significant exposure to litigation against the Commission on State Mandates, its members 

i 
andlor staff (Gov. Code, § 11126, subd. (e)(2)(B)(i).) 

The Conimission met in closed executive session from 9: 15 a.m: to 9:45 ammo 

At 9:45 a.m. Chairperson Porini reported that, as noticed under Section 11 of the Notice and 
Agenda, the Commission met in closed executive session pursuant to Government Code section 
11 126 to confer with and receive advice kom legal counsel for consideration and action as 
necessary and appropriate upon pending litigation listed on the published notice and agenda. 

IV. APPROVAL OF MNUTES (action) 

Item 1 , July 29, 1999 

Upon motion by Member Steinmeier and second by Member Gomes, the minutes were adopted 
unanimously. Member Van Houten abstained. 

V. PROPOSED CONSENT CALENDAR 

The Consent Calendar consisted of Items 3, 4, 6, 7, and 8. Upon motion by Member Beltrami 
and second by Member Steinmeier, the Consent Calendar was adopted unanimously. a I 

VI. HEARING PURSUANT TO CALIFORNIA CODE OF REGULATIONS, TITLE 2, 
CHAPTER 2.5, ARTICLE 7 

A. TEST CLAIM (action) 

Item 2 Peace OfJicers Procedural Bill of Rights - CSM-4499 
City of Sacramento, Claimant 
Statutes of 1976, Chapter 465 
Statutes of 1978, Chapters 775, 1173, 1174, 1178 
Statutes of 1979, Chapter 405 
Statutes of 1980, Chapter 1367 
Statutes of 1982, Chapter 944 
Statutes of 1983, Chapter 964 
Statutes of 1989, Chapter 1165 
Statutes of 1990, Chapter 675 

Camille Shelton of Commission staff introduced this item. She noted that this test claim 
legislation, the Peace Officers Procedural Bill of Rights (POBOR), provides procedural 
protection to peace officers employed by local agencies and school districts when a peace 
officer is interrogated by the employee, is facing punitive action, or receives an adverse 
comment. All parties agree that the test claim legislation imposes some of the notice and 
hearing protections to employees required by the due process clause of the United States and 

' I 
~ a l i f o k a  Constitutions. The Commission staff analyzed the due process clause and the test 

I 
claim legislation to determine if the activities required by the legislation constitute a new 



program or higher level of service and if those activities impose costs mandated by the state. 

I The parties dispute the staff's analysis regarding the extent that the procedural protections are 
already covered under the due process clause and when the requirements of the test claim 

I legislation kick in. 

Parties were represented as follows: Pamela Stone, Dee Contreras, Director of Labor 
Relations, and Edward Takach, Labor Relations Officer, all for the City of Sacramento; Allan 
Burdick for California Cities' SB 90 Service; Elizabeth Stein, Staff Counsel for the State 
Personnel Board; and, Joseph Shinstock and Jim Apps for the Department of Finance. The 
witnesses were sworn in. 

Ms. Contreras provided detailed testimony of the effects of the legislation on the City of 
Sacramento. She explained that, in the State of California, with the exception of peace 
officers, you do not have the right to tape somebody without their permission. If a police 
officer, and histher attorney, decides to tape an interview and the City does not, they have a 
record that the City does not have, or the City must rely on a tape made by the emplbyee it is 
investigating. (Ms. Contreras submitted that all police officers being interviewed tape the 
session.) If the City takes notes rather than tapes, its record will be inferior. Before . 
reinterviewing an employee, the city is required to transcribe the tapes and provide the 
employee with a copy. She submitted that the test claim legislation requires the City to 
provide additional rights to people, which impacts staff, time, documentation, and record- 
keeping for all of those activities. 

I I 
Ms. Contreras concurred with staff's recommendation to the extent that it achowledges the 
additional burden placed on local government, but was still concerned that the issue of at-will 
employees is not recognized in its totality. In other words, under the City's system, at-will 
employees have no right to appeal or respond to discipline because they have no property 
interest in their management jobs. However, the test claim legislation gives them that right. 

Ms. Stein submitted the following: 

In Stanton v. State Personnel Board, there is clear language that due process rights are 
covered by POBOR and that POBOR is consummate with due process protections. On this 
point, Ms. Stein agreed with staff's analysis. 

Though,she understood the problems local govefnments have regarding tape recordings, 
Ms. Stein noted that case law says h t  if the activity is not mandated, it is not 
reimbursable. 

Ms. Stein disagreed with staff's consideration of POBOR as it existed when the test claim 
was enacted and submitted that it was inherently wrong not to recognize the amendment to 
the statute, which limits the right to an administrative appeal to public safety officers who 
have successfully completed the probationary period. 

Regarding disciplinary transfer cases, Ms. Stein submitted that the State regularly has cases 
of transfers clearly designated as disciplinary. In those cases, the State does provide due 

I process protections. 

I Ms. Shelton explained staff's interpretation of the Runyon and Howell cases relating to due 
process' rights for transfers. Ms. Stein disagreed with staff's analysis. 



Mmber  Belkami thought the Personnel Board made an interesting argument that the City 
should like this legislation because it tightens up things and should therefore save money in the 
long run. h4s. Contreras responded that, "To' the extent anybody thinks that this law, in 
particular, or that legislation, in general, creates harmony and improves processes, they are 
naive h the extreme. " 

M..ember. S t ehe i e r  agreed with most of staff's analysis. However, even if the law says 
"may", she submitted that taping is required by the nature of doing business-the employer 
rnrlst have it:; own record if the employee tapes. Regarding the issue on written reprimands, 
1Aemt)cr Steinmeier submitted that it flows from the Federal Constitution. Ms. Stone 
disagreed. 

In response to Member Foullces., the parties explained the distinction between "adverse 
comment" and "written reprimand. " Ms. Shelton clarified that, in its analysis, staff 
acimowledged two different steps: The first step is an adverse comment, and if that results in 
another disciplinary action, then the next steps required for that stage are followed. These 
steps may be duplicative. 

In response to Member Beltrami, Ms. Shelton explained that the 1998 amendment regarding 
adrnh~strative appeals became effective on January 1, 1999. However, probationary and at- 

, will employees were entitled to an administrative appeal until December 31, 1998. 

Member Foullces asked whether additional duties were being added regarding the notice of 
irderrogation. Ms. Shelton replied that staff found that was a new program or higher level of 
or7ri1:e s i x ?  notice is required before any misconduct is charged. This is a requirement before 

they even get into due process rights. If the interrogation results in a disciplinary action, the 
einployer would still be required to send another notice for the disciplinary action. 

In response lo Member Gomes, Ms. Contreras explained how a higher burden is created by the 
aotice of interrogation since the employee knows what is going to be happening during the 
inv estigation. 

Ms. Shelton explained to Member Beltrami that staff broke down its analysis on adverse 
coments  by entity because prior law was different for each type of entity. 

Mr. Rurdick expressed his hope that, if any areas are unclear, they can be left on the table to 
bc dealt with during the parameters and guidelines. Ms. Shelton agreed that the activities in 
the parameters and guidelines will be more detailed, but the activities in staffs analysis are 
required lo be analyzed by the Commission to first determine if there is a reimbursable state 
mandated program. She noted that the issue regarding written reprimands needs to be 
determined today, though the questions on scope and extent could be left to the parameters and 
guidelines. Mr. Burdick submitted that the Commission could leave those questions if they 
wanted to. Ms. Shelton disagreed. 

Mc1~bc.i Steinrneier moved staff's recommendation, with the additional finding that the activity 
of tape recording the interrogation when the employee records the interrogation constitutes a 
rehb~arsable state mandated activity. Member Beltrami 'seconded the motion. The motion 
passe6 5-1, ~11th the Chair voting "No." 1 



B . ADOPTION OF PROPOSED STATEMENT OF DECISION (action) 
i' 

Item 3 Annual Parent Notification - Staff Development - CSM-97-TC-24 

' I 
Irvine Unified School District, Claimant 
Education Code Section 48980 
Statutes of 1997, Chapter 929 

This item was adopted on consent. 

V .  INFORMATIONAL HEARING PURSUANT TO C A L I F O W  CODE OF 
REGULATIONS, TITLE 2, CHAPTER 2.5, ARTICLE 8. 

A. ADOPTION OF PARAlVIETERS AND GUIDELINES (action) 

Item 4 Very High Fire Hazard Severity Zones - CSM-97-TC-13 
City of Redding, Claimant 
Government Code Sections 51175 through 51189 
Health and Safety Code Sections 13108.5 & 13132.7 
Statutes of 1992, Chapter 1188 
Statutes of 1994, Chapter 843 
Statutes of 1995, Chapter 333 

This item was adopted on consent. 

Item 5 Mandate Reimbursement Process - Anzendnzelzt 
CSM-4485-PGA-98-0 1 
Statutes of 1975, Chapter 486 
Statutes of 1984, Chapter 1459 
Statutes of 1995, Chapter 303 (Budget Act of 1995) 
Statutes of 1996, Chapter 162 (Budget Act of 1996) 
Statutes of 1997, Chapter 282 (Budget Act of 1997) 
Statutes of 1998, Chapter 324 (Budget Act of 1998) 
Statutes of 1999, Chapter 50 (Budget Act of 1999) 

Piper Rodrian of Commission staff introduced this item. These parameters and guidelines 
allow claimants to seek reimbursement for costs incurred during the mandate process; The 
original parameters and guidelines were adopted in 1986. Since 1995, staff has updated them 
annually to include the language in that year's Budget Act. Ms. ~odrian'noted that the 
Education Mandated Cost Network (EMCN) and California State Association of Counties 
(CS AC) requested further amendment to include reimbursement for pdrticipation in workshops, 
rulemaking proceedings, and similar Commission business. Staff disagreed because these 
activities are not required, nor are they tied to the r.esolution of a successful test claim. 

Parties were represented as follows: Leonard Kaye for the County of Los Angeles; Carol Berg 
'for EMCN; Allan Burdick for CSAC; Marcia Faullcner for San Bernardino County; and, Jim 

I Cunningham for San Diego Unified School District. 
I 
1 Mr. Burdick explained that claimants and representatives often participate in workshops or 

proceedings to give input from local government to assist the Commission in improving or 



developing processes. Though these workshops are not tied to specific claims, Mr. Burdick 
contended that participation should be included as part of the mandate process. 

A. ,I 

Ms. Berg alleged that participation in such proceedings fits under the section entitled, "Scope 
of the Mandate." From the current parameters and guidelines, she cit'ed the sentences reading, 
"Locals cannot be made whole unless these things are included," and "Since local costs would 
not have been incurred for test claims and reimbursement claims but for the implementation of 
state imposed mandates, all resulting costs are recoverable." Ms. Berg further noted that'this 
request is not new-training was added as a reimbursable activity. - 

Mr. ICaye submitted that participation h workshops and proceedings should fall under training 
because they are designed to assist claimants in identifyihg and correctly preparing state- 
required documentation. He noted .that the parameters and guidelines do not contain a specific 
exclusion. 

Member Gomes commented that "similar business" seems somewhat vague and asked for 
clarification from claimants. Mr. Burdick and MS. Berg explained that they included that 
phr8se so that, if the Commission says "speciaI~meeting," or some term other than 
"workshop" or "rulemaking proceeding," it would be clear to the State Controller's office that 
participation is still reimbursable. 

Ms. Higashi explained that the term "workshop" is typically used to define a session that is 
informal in nature and all interested,pqrties are invited to attend. In response to Member 
Gomes , she noted that participation 'is voluntary. - - , . 3: .: 

Mr. Cunningham disagreed tha many times the 
subject matter is critical to claimmts' comt : . 

Ms. Steinmeier encouraged claimants to participate. She warned the Commission that, if 
claimants are not reirnbursed,'the Commission might get a skewed representation at 
workshops. In other words, smaller districts:inay not be able to afford it; or claimants further 
away from Sacramento may not show because it imposes more of a cost (travel, 
accommodations). She noted that claimants are reimbursed for training to understand the 
mandate reimbursement process, !so this request is not much of a stretch. She thought the 
Commission sho,uld consider it as a possible addition. , 

I '  I 

Ms. F a u h e r  submitted that pmicipation is critical to her ability to pursue successful test 
claims and reimbursement claims. She believed that the parameters and guidelines workshops, 
though not tied to specific claims,.have 'resulted in savings for everyone. Ms. Faulkner 
contended that; though technically optional, if claimants fail t o  participate in. the process, they 
could be punished in the form of having their test claims or reimbursement claims denied. 

Mr. Cunningham submiked that this is just int&pretation of the test c l a h  finding & the 
parameters and guidelines, so there is a legal basis for this action. 

Member Gomes agreed with Member Steinmeier, though she wanted "similar business" 
eliminated, 

Member Foulkes agreed with staff's analysis. He noted that sometimes Commision staff might 
be pressured by the claimants to hold a workshop. Down the road, the commission may be in 



a difficult position as to having to define whether a workshop'is for required purposes or just 
because people want to have a meeting. 

Mr. Burdick clarified that claimants are not trying to be reimbursed for participation. in the 
1 legislative process. Rather, they are trying to get reimbursement for the implementation of 

statutes that are in place. 

Ms. Higashi suggested adding reimbursement for "workshops convened by the Commission" 
under the "Training" section. 

Member Steinmeier noted that it might not be appropriate to include rulemaking proceedings 
because any interested person has a right to attend. 

Ms. Higashi suggested continuing the item to the next hearing. Mr. Cunningham and 
Ms. Berg agreed. However, Mr. Currningham submitted that rulemaking proceedings should 
be included. The Chair said that might be pushing too far. She directed staff to work on the 
language and bring it back next month. 

Item 6 Custody of Minors-Child Abduction and Recovery - CSM-98-PGA-4237-11 
(Civil Code Sections 4600.1, 4604, 5157, 5160, and 5169) 
Family Code Sections 3060 to 3064, 3 130 to 3134.5, 3408, 341 1, and 3421 

I, Penal Code Sections 277, 278, and 278.5 
T. Welfare and Institutions Code Section 11478.5 

Statutes of 1976, Chapter 1399 

I This item was adopted on consent. 

C. ADOPTION OF STATEWIDE COST ESTIMATES (action) 

Item 7 Donzestic Violence Treatment Sewices - Authorization and Case 
v Management - CSM-96-28 1-01 

County of Los Angeles, Claimant 
Penal Code Section 273.5, Subdivisions (e) , (f) , (g) , (h) and (i) 
Penal Code Sections 1000.93, 1000.94 and 1000.95 
Penal Code Section 1203.097 
Statutes of 1992, Chapters 183 and 184 
Statutes of 1994, Chapter 28X 
Statutes of 1995, Chapter 641 

This item was adopted on consent. . 

Item 8 Airport Land Use Commissions/Plans - CSM 4507 
County of San Bernardino, Claimant 
Public Utilities Code Sections 21670 and 21670.1 
Statutes of 1994, Chapter 644 
Statutes of 1995, Chapters 66 and 91 

This item was adopted on consent. 



wII. EXECUTIVE DPRECT>OR'S REPORT 

Item 9 Proposed Policy on Ethics Orientation (action) 

Paula Higashi introduhed this item, explaining that the Legislame recently enacted a new law ' , 
requiring state agencies to offer an orientation course on ethics statutes and regulations 

' 
i 

governiug the codduct of state officials. The orientation consists of viewing the specified 
training video or Internet documents aqd a list of statutog conflicts of interest imposed on state 
officials, if'applicable. The requirement must be completed by the end of this year and applies 
only to Commission M e Executive Director, and Chief Legal Counsel, 

< ' 1  

Since the ~okmission 
, 

pointing authority, I@., Higasbi; requested the Members adppt 
the proposed Incompatible Activities Statement, applicable to the Executive Director and Chief 
Legd Counsel, and modeled after the ~t to&$ ~ene ra l ' . ~  office. 

, 
Member belpami questioned a few of thq'items on @e list. Ms. Jorgensen replied that it is 
part of the state law and cannot be changed without statutory amendment. Ms: Shelton' added . 
that the video gives examples to clarify. 

s 

Member Gomes moved for qdoption of the proposed policy. With a second by Member 
Beltrami, the item passed unanimously. l $ I  , 

Itein 10 Legislation, ~ o d l o a d ,  and September Agendas 

Paula Higashi reported the following: 
2' 

AB 1678. Fossible proposed amendments include: 1) removal of ,t@proyisiop . .se,tting, . . .!. a , . I 
six-month statute of limitations for the , Commission . ,,,,<, , r+f, .(.: ., ,!. . ,. to ,, complete , . . ., iti w,oik on incorrect 
reduction claims, and 2)  ofA.A pkovic$bn $+ing t h & ~ b n ~ d l l ~ i ' i ' o f f i ~ ~ :  90 days to 
review an incorrect reduction . ., claim. 

, .  . . ., , , 
! ,  . >: . 

, . ,  , . ' <  . . 
, ! , .  .., , ,.: . ' ,:. , . , ,  

a hB 1110. The local claims bill is set for (:Monday in .the.,.Senate. Appropriations 
Conunittee. I . , /  , ;$.: , .  , 

' 
SB 1033 Application. ButLe County appro\;ed filing of reapplication and passed their 
resolution. The application siobld be id next wekk. ~E$'r;iembers were given a revised 

s ,  

tentative schedule. 

Workload. The E.D. Report includes the 'Incorrect ~eduction Claims workload data on file 
in the Commission office at the time agenda materials 'were prepared. Staff met with 
claimants' representatives regarding the numbers of claims they anticipate filing 
within the next year. Staff subsequently met with representatives of the State Controller's 
Office (SCO) . r : t f  

At these meetings, staff discussed their b l h  to address'the current incorrect reduction claim 
(IRC) workload and the assistance it needi fronl blaimaqts. Claimants agreed to 1) identify 
Open Meetings claims with issues similar to the $an Diego claim add, 2) identify a 
representative sample of claims to act ab lead; for citids, counties, smalli&hool districts, 
and special districts. The Commission will determine remaining ,issues and send the 

I 

representative claims to the SCO. The remaining claims will also be sent to the SCO for I 

comment, though the SCO may be allowed to.delay comments on those claims until the 
lead claims are resolved. 



Claimants have agreed to meet in informal conferences with the SCO, though the SCO is 
still considering that option. 

The Open Meetings lead claims will be sent to the SCO to start the comment period. Once 
I 1 the records are clo.sed; staff will come baclc to the Commission with recommendations. 

Ms. Higashi reported an informal conference with Jim Cunningham, the lead claimant on 
the Graduation Requirements IRC regarding the administrative record. Staff may convene 
an informal conference including the SCO to i d e n w  the issues and determine if additional 
briefing is warranted before a determination can be made. 

Budget Change Proposal (BCP)'. The Commission's BCP will be based on the workload 
numbers presented, expectations for new workload, and staff's experience with past 
workload. Following today's meeting, Ms.. Higashi will meet with representatives to 
discuss workload, priorities, and scheduling. 

Commission Office Move. TheDepartment of General Services has identified a space, 
which is still under consideration. Staff should know more within the next few weeks. 

The Chair acknowledged the claimants' and representatives' frustrations and noted that the 
Commission is trying to develop expedited processes for all claimants. 

E, , PUBLIC COMMENT 

None. 

I X. ADJOURNMENT 

Hearing no further business, . Chairperson Porini adjourned the hearing at 11:58 a.m. 

PAULA HI GAS HI^ 
Executive Director 





COMMISSION ON STATE MANDATES 

NOTICE AND AGENDA 

Public Meeting and Hearing 

September 30, 1999" 

State Capitol, Room 437 
Sacramento, California 

9:00 A.M. - CLOSED EXECUTIVE SESSION (Tentative) 

9:30 A.M. - PUBLIC MEETING AND HEARING 

I. CALL TO ORDER AND ROLL CALL 

11. CLOSED EXECUTIVE SESSION PURSUANT TO GOVERNMENT CODE 
SECTION 11 126. 

Pending Litigation , 

To confer with and receive advice from legal counsel, for consideration and action, as necessary 
and appropriate, upon the following matters pursuant to Government Code section 11 126, 
subdivision (e)(l) : 

County of San Bemardino v. State of California, et al., Case Number SCV52190, in the 
Superior Court of the State of California, County of Los Angeles. 

County of Sonoma v. Commission on State Mandates, et al., Case Number SV221243, in 
the Superior Court of California, County of Sonoma. 

e Gary D. Hori v. Commission on State Mandates, et al., Case Ngmber 99AS01517, in the 
Superior Court of the State of California, County of Sacramento. 

e Goff v. Co~mission on State Mandates, County of Sacramento 'kt al., remanded to Superior 
Court by the Court of Appeal, ~ f ; i r d  District, Case Number 95CS01215. 
(Re: County of Sacramento's First SB 1033 Application.') 

To confer with and receive advice from legd counsel, for consideration and action, as necessary 
and appropriate, upon the following matter pursuant to d o v e d e n t  code section 11 126, 
subdivision (e)(2) : 

e Based on existing facts and circumstances, there is a specific matter which presents a 
significant exposure to litigation against the Commission on State Mandates, its members 
andlor staff (Gov. code, § 11 126, subd. (e)(2)(B)(i).) 



III. REPORT FROM CLOSED EXECUTIVE SESSION - 9:30 a.m. 

IV. PROPOSED CONSENT cALEN~AR 

Note: Ifthere are no objections to any of the following action items, the Executive 
Director will include it on the Proposed Consent Calendar that will be presented at the 
hearing. The Conznzission will determine which items will remain on the Consent 
Calendar. 

V. APPROVAL OF MINUTES (action) 

Item 1 August 26, 1999 

Item 2 September 15, 1999 

VI. KEAlUNGS AND DECISIONS, PURSUANT TO CALIFORNIA CODE OF 
REGULATIONS', TITLE 21 CFLAPTER 2.5, ARTICLE 7 (action) 

A. TEST CLATMS 

Itein 3 Behavioral Intervention Plans - CSM-4464 
Butte County Office of Education, San Diego Ui3ed  School District, 
and San Joaquin CO& Office of Education; CO-~iaimants 
Education Code Section 56523 
Statutes of 1990, Chapter 959 
Title 5, California Code of Regulations, 
Sections 3 001 atid 3052 

< t , '  I '  

B. INCORRECT REDUCTION C L M ,  

Item 4 Request for Disqualification of the Commission Member Representing 
the State Controller pursuant to California Code of Regulations, Title 
2, Section 11 87.3, Subdivision (b) , on Item 5, Open Meetings Act - 
CSM-96-42574-b, CSM-98-4257-1-54: Request of ,the San Diego 
Unified School District, Claimant, dated August 27, 1999. 

Item 5 Open MeetingsaAct - CSM-96-4257-I-b; CSM-98-4257-1-54 
San Diego Used School District, Claimant 
Statutes of 1986, Chapter 641 

C. ADOPTION OF PROPOSED STATEMENT OF DECISION 



Item 6 Peace Officers Procedural Bill of Rights - CSM-4499 
City of Sacramento, Claimant 
Statutes of 1976, Chapter, 465 ' 

Statutes of 1978, Chapters 775, 1173, 1174, and 1178 
Statutes of 1979, Chapter 405 
Statutes of 1980, Chapter 1367 
Statutes of 1982, Chapter 944 I 

Statutes of 1983, Chapter 964 
Statutes of 1989, Chapter 1165 
Statutes of 1990, Chapter 675 

D. REQUEST FOR'RECONSIDE~ATION OF PRIOR FINAL DECISION 
PURSUANT TO CALIFORNIA CODE OF REGULATIONS, TITLE 2, SECTION 
1188,4. 

Item 7 Long Beach Unified School District's June 24, 1996, Request to Hear and 
Decide Education Code Section 56026 - Maximum Age Limit: Special 
Education for Ages 3 to 5, and 18 to 21 
Statutes of 1977, Chapter 1247 
Statutes of 1980, Chapter 797, et al. 
As Part of the Special Education Test Claim- Filed by 
Riverside County Superintendent of Schools and 
Supplemental Claimants (Request to Reconsider the Statement of Decision 
dated November 30, 1998) 

VII. INFORMATIONAL HEARING PURSUANT TO CALIFORNLA. CODE OF 
REGULATIONS, TITLE 2, CHAPTER 2.5, ARTICLE 8 (action) 

A. ADOPTION OF PROPOSED PARAMETERS AND GUIDELINES 

Item 8 Criminal Background Checks, ( a .  k.a. Michelle Montoya School Safety Act) 
CSM-97-TC-16 
Lake Tahoe Unified School District and Irvine Unified School District, 
Co-Claimants 
Education Code Sections 44237, 45 125, 45125.1, 44332.6, 44830.1, and ' 

45 122.1 
Statutes of 1997, Chapters 588 and 589 

Item 9 Pupil Residency Verification and Appeals - CSM-96-348-01 
Sweetwater Union High School District and 
South Bay Union School District, Co-Claimants 
Education Code Sections 14502, 48204.5, and 48204.6 
Revenue and Taxation Code Section 97.3 
Specified Executive Orders, Standards, and Procedures 
Statutes of 1984, Chapter 268 
Statutes of 1995, Chapter 309 

B . REQUESTS. TO AMEND ,PARAMETERS AND GUIDELINES 



Item 10 Mandate Reimbursement Process - Amendment 
CSM-4485-PGA-98-0 1 . 
Statutes of 1975, Chapter 486 , 

Statutes of 1984, Chapter 1459 ' 
a 

Statutes of 1995, Chapter 303 (Budget Act of 1995) 
Statutes of 1996, Chapter 162 (Budget Act of 1996) 
Statutes of 1997, Chapter 282 (Budget Act of 1997) 
Statutes of 1998, Chapter 324 (Budget Act of 1998) 
Statutes of 1999, Chapter 50 (Budget Act of 1999) 

Item 11 Juvenile Court Notices II - CSM-98-4475-PGA-1 
Sweetwater Union High School District, Claimant 
Statutes of 1995, Chapter 71 

C. ADOPTION OF PROPOSED REGULATORY ACTION 

Item 12 Proposed Amendments to California Code of Regulations, Title 2 
Chapter 2.5, Section 1182.and Section 1187.2 Quorum and Voting 
Requirements (Tie Vote). 

vm. EXECUTIVE DIRECTOR'S REPORT 

Item 13 Legislation, Workload, and October Agendas 
I 

M. PUBLIC COMMENT 

INFORMATIONAL HEARING PURSUANT TO CALIFORNIA CODE OF REGULATIONS, 
TITLE 2, CHAPTER 2.5, ARTICLE 8 (action) 

PROPOSED PARAMETERS AND GLTIDELINES 



Item 14 Special Education - CSM-3986 
Riverside County Superintendent of Schools, Claimant and 
North Region SELPA (Alameda Unified School District, Administrative 
Unit), Castro Valley Unified School District, Contra Costa SELPA, Grant 
Union High School District, Newport Mesa Unified School District, 
Oakland Unified School District, Palo Alto Unified School District, and 
San Mateo-Foster City School District, Supplemental Claimants 

Education Code Sections 56026, subdivision (c)(4), 56 17 1, subdivision 
(a), 56190, 56191,56192; 56194,56321, 56325, subdivision (b), 56346, 
56362, 
subdivisioi~s (c), (d), (e), and (9, and 56363.3 

I 
Statutes of 1980, Chapters 797, 1329, and 1353; Statutes of 1981, 
Chapters 972, 1044, and 1094; Statutes of 1982, Chapter 120 1 ; Statutes 
of 1987, Chapters 311 and 1452; Statutes of 1988, Chapter 35; Statutes 
of 1991, Chapter 223; Statutes of 1992, Chapter 136 1; Statutes of 1993, 
Chapter 1296; Statutes of 1994, Chapter 1288; and Statutes of 1995, 
Chapter 5 3 0 

Title 5, California Code of Regulations, Sections 3043 and 3067, 
subdivision (d) 
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ITEMS CONTINUEQ 

ADOPTION OF PROPOSED STATEMEnT OF DECISION (Request of Claimant) 

Item 6 Peace Oficers Procedural Bill of qights - CSM-4499 
City of Sacramento, Claimant 
Statutes of 1976, Chapter 465 
Statutes of 1978, Chapters 775, 1173, 1174, and 1178 
Statutes of 1979, Chapter 405 
Statutes of 1980, Chapter 1367 
Statutes of 1982, Chapter 944 
Statutes of 1983, Chapter 964 
Statutes of 1989, Chapter 1165 
Statutes of 1990, Chapter 675 

ADOPTION OF PROPOSED PARAMETERS AND GUIDELINES (Conhued by StafR 

Item 8 Criminal Background Checks, (a.k.a. Michelle Montoya School Safety Act) 
CSM-97-TC-16 
Lake Tahoe Unified School District and Irvine Unified School District, 
Co-Claimants 
Education Code Sections 44237, 45125, 45125.1, 44332.6, 44830.1, and 
45122.1; Statutes of 1997, Chapters 588 and 589 

PROPOSED CONSENT CALENDAR 

ADOPTION OF PROPOSED PARAMETERS AND GUIDELINES 

Item 9 Pupil Residency Verification and Appeals - CSM-96-348-01 
Sweetwater Union High School District and 
South Bay Union School District, Co-Claimants 
Education Code Sections 14502, 48204.5, and 48204.6 
Revenue and Taxation Code Section 97.3 
Specified Executive Orders, Standards, and procedures 
Statutes of 1984, Chapter 268; Statutes of 1995, Chapter 309 

REQUESTS TO AMEND PARAMETERS AND GUIDELINES 

Item 10 Mandate Reimbursement Process - Amendment 
CSM-4485-PGA-98-0 1 
Statutes of 1975, Chapter 486; Statutes of 1984, Chapter 1459 
Statutes of 1995, Chapter 303 (Budget Act of 1995); Statutes of 1996, 
Chapter 162 (Budget Act of 1996); Statutes of 1997, Chapter 282 (Budget Act 
of 1997); Statutes of 1998, Chapter 324 (Budget Act of 1998); Statutes of 
1999, Chapter 50 (Budget Act of 1999) 



Item 11 Juvenile Court Notices 17 - CSM-98-4475-PGA- 1 
Sweetwater Union High School District, Claimant 
Statutes of 1995, Chapter 71 

Correction: On Bates page 1 1, in the first complete sentence, the fiscal 
year sho~dd read 1997-98, illstead of 1998-99. The Commissioi~'~ 
regulations provide for an amendment to apply to the previous fiscal 
year's reimbursement. This request to amend the Ps and Gs was filed on 
July 20, 1998. Therefore, if adopted it would apply to the previous fiscal 
year, which is 1997-98. . 
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Item # 6 
I I 

Propotled Statement of'Decision 
Government Code Sectiond 3 3 00 through 3 3 10 

Added and Amended by statute; of 1976, Chapter 465; 
Statutes of 1978, Chapters 775, 1173, 1174,'and 1178; 

Statutes of 1979, Chapter-405; Statutkd of 1980, Chapter 1367; Statutes of 1982, Chapter 994; 
Statutes of 1983, Cliapter 964; Statutes of 1989, Chapter 1165; and 

Statutes of 1990, Chapter 675 
, 

Peace O$icers P r o c e ~ r ~ l  Bill of Right;. 
. . .  

Executive Summary 
Introduction 

On August 26, 1999 the Commission approved this test claim with a 5 to 1 vote. 

The test claim legislation provides procedural protections to peace officers employed by local 
agencies and school districts when a peace oficer is subject to an interrogation by the 
employer, is facing punitive action *or receives tth adverse cominent in his or her persorinel fil,e. 
The protections required by the teat claim legialation apply to peace oficcers classified as 
permanent employees, peace oBcers who serve at the pleasure ofthe agency, and peace 
officers on probation who have not reached permanent status. 

. , 

~ h k  Commi~sion adopted, the Staff, Analysis on thetest c1aim:with otle changq.relating to ' ,  

Government Code section 3303, subdivision (g) . ' 'btateg i&&ent$& the 
, .  . . 

following: . , I :.. . . . . I .  . 
, 2 

"The cornplate ihterrogation of i public'safety' o ~ & r  may' be recorded. F a  tape 
recording is made of the interrogation, the public safety officer shall have access' 
to the tape if fur th~rp~oce~dings  &re c o f i ~ ~ & $ ~ ~ a t ~ d : b ~  prib;f 16 'bS;' w&- I .  
interrogation at a subsequent time. I . ; Thepublic safety oEoer being 'interrogated 

. shall have the right to bring hisor her ow,recording device aqd 'record any and . 
all aspaotsof ihe deri-dkation." (Emphmis'added.) 

Based on the evidence presented at the h e ~ i n g ,  the Cogmjission recogniqed the reali~,faced 
by labor relations' -profePsio~al~ in their impl.e,mentation bf  the test. claim legislation. 
Accordingly, the ddi&iisai& foundthat tape the int~rro~ation when the employee 
records the hterrogation is a mandatory activity to ensure that all parties have an accqrate 
record., The Commission's finding is also coisiitknt withthe legislati& intent to assge stable 
employer-employee relations..are continued throughout therstate and that 'effective services are 

. . 
provided to, the peoplei. . I, 

' The Stnff Analysis on*the test claim is atinched as Exhibit B. The uncorrected August 2'6, 1999 ~ e a h g  Transcript 
is attached as Exhibit A. 



Th.c Cormnission did not discuss at the hearing the second part of the statute, which requires 
the employer to provide the employee with access to the tape under specified circumstmces " 

when a recording of the interrogation is made. However, the staff analysis adopted by the 
Cornmissinn stated the following in this regard: 

"One of the conditions imposed by the test claim statute requires employers to 
provide the tape recording to interrogated peace officers if further proceedings 
are contempldted. If the further proodeding is disciplinaj, action, then under 
certain circumstances, due process requires the employer to provide an employee 
who holds either a property or liberty interest in the job with the materials upon . 
wl-tic11 the disciplinary action is based. . . 
Accordingly, even in the absence of the test claim legislation, the due.process, 
clause ie&ires employersto provide such rgat,erials, ipclu&g the tape recoFding 
of the interrogation when: . . 

A permanent employee is dismissed, demoted, suspended, receives a 
reductian in pay or a written reprimand; or 

A probationary or at-will elnployee is dismissed and the employee's 
a rep~~tation and ability to obtain future employment is harmed by the 

a dismissal, and when 

The disciplinary action is based, in whole or in part, on Qe  interrogation of 
the employee. 

Under these c~cumstmces, the requkementto produce the tape recording ofthe . 
interrogation under the test claim legislation-&es n ~ ? ~ h p o s e : a n e w  program or. . ' 

higher l e v e l ~ o ~ . s . ' e ~ c e  because $is a c w f y  was req*ed.under prior.law~through 
the due proci!ss 6lause."\ . n ' . , r. ,. . , I 

The above analysis, which .f&.&that providing theemployee with.access:to'the,;tape if:furth&r 
proceedings are contgmP;hted dogslnot constitute .,a~aew program or. higher level of service . 

whenthe further.p&cekdi&is a-disciplinary action by the due process clause, is , 
incorporated into the attached Proposed Statement of Decision and is consist&t, with the 

! 1 .  ' 
I . '  . 7 . .  C o d s s i o n ' s  decision; 

8 ,' 
I I . . .. , 

, : . ' 
x. .: . , 

Accordingly, with regard to tapre reco~diqg .@e ir$emogation, the Proposed Statement of 
Decision includes the following reimbursable state mandated activities: , 

Tape recording the interrogation.ivhin tlie employeerecords thk $terrogatioi,' (GOV. Code, 8, 
3303, subd. (g).) 

Providing the.:employae with accesi to the tape'$ridr to &yfurthef interrogatjbn'at a , 

subsequent time, or if any further procePYdings afe 'cdn'(einp1ated *,the. W e r  proceedings 
fallwithin t h ~  following categories (Gov. Code,§ 3 303 ;subd.;(g)): 

' ' , __ 1. ...: 

(a) The further proceeding is not a disciplipary action; 

(b) The further proceeding is a dismissal, dem~tion,~suspension, salnry reduction or . 
written reprimand received by a pro,bationary or at-will employee whose liberty 

Exhibit -, page A-19 and 20 of the Staff Analysis. 



interest is not affected (i.e., the charges suppohing the dismissal does not harm the 
employee's reputation or ability to find future employme&}; 

(c) The further proceeding is a transfer of a permanent, probationary or a t - d l  employee 
for purposes of punishment; 

(d) The further proceeding is a denial of promotion for a permanent, probationary or at- 
will employee for reasons other than merit; * .  

(e) Tlie filrther is &I action against a permanent, probationary or at-will 
employee that results in disadvantage, harm, loss or hardship and impacts the career 
of the employee. (See-also activity numbers 4 and 5 below, and ia the Conclusion of 
the SOD at page 3 1 ,) # 0 

Conclusion and Staff Recommendation 

Based on a oomparis~q of the tist claim legislation and the legal requirements in effect 
immediately before thi enactpent of the ttst ol& legislation, the Commission concluded that 
the test claim legislation constitutes bariik reimburiable state mandated program under article - - 
XIII B, section 6 of the California ~oistitution and Goverpment Code section 17514 for the 
following reimbursable activities: 

1. Providing the opportunity for an administrative appeal for the following disciilinary actions ' 
(Gov. Code, $3304, -subd. (b)): 

' 

- # 

Dismissal, demdtidh, suspen&ioh, aa lky  'ieduction or wrifteri iepritn~dreceiv$ . ,,.:..* .. , . by 
probationary andat-will ~mplo~e2b  whoiB lilierty intPfest'sie not iff~cffeoted (2;;; ;$e 

, , ,  ' 4 . .  :.:y 

charges supportjng a dismissal do not h&m the employ&~s'~eputa~ioii or ability to find 

Transfer of permanent, probationary and at-will employees for'purposes of phishment; 

m Denial of promotion for' permbent, probationary and at-will eniplojrdes for ,reasoh other 
than merit; and 

Other actions agaizist permanent, prbbationary and at-will employees d ~ n t  resdt in. . 

disadvantage, hmri, loss o r  hardship and impact the'career opporhdtibs of the employee. 

2. Conduoting an interrogation of a peace officer while the officer is on'duty, or compensating 
the peace officer for off-duty time in accordince with regular department procedures. (Gov. 
Code, 5 3303, subd, ,(a).) 

3. Providing prior notice to t$e peace officer regarding the nature of the interrogation and 
identification of the investigating officers. (Gov. Code, § 3303, subds. (b) and .(c).) 

4. Tape recording the intetrogatioh when the employee records tlie interrogation. (Go;. Code, 5 
3303, subd. (g).) 

5. Providing the employee with access to the tape prior to any further interrogation at a 
subsequent time, or if any further proceedings are contemplated and the further proceedings 
fall within the following categories (Gov. Code, 5 3303, subd. (g)): 

(a) Tlie further proceeding is not a disciplinary action; 



(b) The further.proceeding is a dismissal, demotion, suspension, salnry reduction or 
written reprimand received by a probationary or at-will employee whose liberty 
interest is not eected (i.e;, the charges supporting the dismissal does not harm the 
employee's reputation or abili6 to find future employment); 

(c) The further proceeding is a transfer of a pernlanent, probatioi~ary or at-will employee 
for purposes of punishment; 

(d) The further proceeding is a denial of promotion for a permanent, probationary or at- 
will employee for reasons other than merit; 

(e) The further proceeding is an action against a pennanent;prodationary or at-will 
employee that results in disadvantage, harm, loss or hardship aqd impacts the career 
of the employee. 

, *  I 

6. Producing transcribed copies of any notes made by a stenographer at an intenogation, and 
reports or complaints made by investigators'or other p b r s d ,  except those that are deemed 
confidential, when requested by the officer in the f o ~ o w i d g c i r c ~ ~ m c e s  (Gov. Code, .. 
§ 3303, subd. (g)): 

(a) When the investigation does not result in disciplinary action; and 

@) When the investigation results in: 
, ' *  

A dismissal, demotion, suspension, salary reduction or written reprimand received 
by a probationary or at-will employee whose liberty interest is not affected (i.e.; 
the charges, su.pporting the dismissd do not harm the employee's reputation or 
ability to' h d  future empf oyment); ,' 

A transfer of a permanent, probationary or at-will employee for purposes of 
, '  . . pu$shme@; , .. , . ~. . . . '  . 

= A denial of promotion for a permanent,.probationary or at-will employee for 
reasons other than med ;  or 

0th& actions against a permanent, probationary or at-will employee that resub in 
disadvantage, ha-, loss or,bardship ~ d ' h p a c t  the carem of the employee. , 

6 .  Performing the following activities upon receipt of an adverse comment (Gov. Code, S,§  33 05 
and 3306): 

School Districts 

(a) If the adverse comment results in the deprivation of employment through dismissal, 
suspension, demotion, reduction in pay or written reprim,md for a permanent peace 
officer, or harms the officer's reputation,and opportunity to find future employment, 
then schools are entitled to reimbursement for: 

Obtaining the signature , .  of ;the peace officer on,the adverse comment; or 

' * Noting thepeacebofficer's refusal to sign the adberse comment on the document . 
and obtaining the signature or initials of the peace officer under such 
circumstances. 



(b) If the adverse coinment is obtained in connection with' a promotional examination, 
then school districts are entitled to reimbursenient for the followhg activities: 

Providing notice of the adverse comment; 

Providing an opportunity to review and sign the adverse comment; 

Providing an opportunity to respond to the adverse oomment within 30 days; and 

Noting the peace officir's refusal to sign @k adverse oomment on the docuG~ent 
and obtaining the signature or initials of &e peace officer under such 
circumstances, 

(c) If the adverse comment ii not obtained in connection with a promotional 
examination, then school districts are entitled to reimbursement for: 

Obtaining the signature of the peace officer on the adverse comment; or . . ,: .,. . . . , . :  . . , I  ' ' 

Notifii'thk pi+ic'e pfficer'sre@ial, to sign be' headverse comment on tha'd&ment 
and o b t b g  ihe signature or idtials of thedpkace officer under such 
circumstances. 

Counties 

(a) If an adverse commdnt results'in the depdvation of employment through dismissal, 
suspe,mi,on, dernotion,.reduction in pay or written reprimand for' a peman'ent peace 
officer, or 'harms the officer's reputation .,, d.. . :! E I J I ~  ,oppo$mity to find future employment, 
then coiintid; *e' krid;;i=d. i&bj&s&hent fgr:' 

# . I  
% . , .1..,c:.- . . . : 

0 Obtaining the signatwe of ,the peace officer on the adverse comment'; or 
' 

Noting.the, peace' bfficer's~refusal.to sign the 'adveral 'bo~eri~"o~ii  the dooiizhent 
and obtaining the si'griatuI:e. or initials. of twpeace officer under?such ' ' - 

;. 

circumstances. 

(b) If the adverse comnient is related to the investigation of a possible criminal offense, 
then counties are entitled to reimbursempnt , , for the following activities: 

Providing notice of the adverae comment; , 
, , 

Providing an opportunity to review and sign the adverse cpmment; 
, 

Providing an opportunity to respond to the adverse comment within 30 days; and 
' I 

Noting the peace officer's refusal to sign the adverse comment on the document 
and obtaining the signature or initials of the peace officer under such . , 

circumstances. 

If the adverse comment is 
offense, then counties are 

not reIated to the investigation .of a possible criminal . 
entitled to reimbursement for the following activities: 

Providing notice of the adverse comment; and 

0 Obtaining the signature of the peace officer on the adverse comment; or . 



0 Noting the peace officer's refusal to sign the adverse comment on the d o c b e n t  
and obtaining the signature or initials of the peace officer under such 
circumstances, 

Cities and Special Dish.icts 

(a) If nil adverse comment results ili the deprivation of employment through dismissal, 
suspension, demotion, reduction in pay or written reprimand for a permanent peace 
officer, or harms the officer's reputation and opportunity to find future employment, 
then cities and special districts are entitled to reimbursement for: 

Obtaining the signature of the peace officer on the adverse comment; or 

Noting the peace officer's refusal to sign the adverse ~omment on the docu&ent 
and obtaining the signature or initials of the peace officer under such 
circumstances. 

(b) If the adverse colhment is related to the investigation of a possible criminal oEense, 
then cities and special districts are entided to reimbursement for the foIlowing - 

activities: . . 

9 Providing notice of the adverse colnment; 

Providing an opportunity to review and sign the adverse comment; 

0 Providing an opportunity to respond to the adverse comment within 30 days; and 

No'thig thep=ace offickr's refusal fo sign &e adverse comment on . , the,.document. .. 

and obtaining the signature or initials dfthe pea& officermdkr such 
c i r cums t~es .  . ,  , 

(c) If the adyerse comment is not related to the investigation of a possible criminal 
offense, then cities and special districts are entitled to reimbursement for the 
following activities : 

0 Providing notice' of the adverse comment; 

0 providing an opportunity to respond to the adverse comment within 30 days; and 

Obtaining the signature of the peace officer on the adverse bomment; or 

Noting the peake oEcer's refusal to sign the adverse comment on the document 
and obtaining the signature or initials of the peace officer under such 
circumstances. 

Staff Recommendation . 

Stnff recommends that the Commission approve the Proposed Statement of Decision (beginning 
on page 7)' which accurately reflects the Commission's decision in this case. 



, BEFORETHE 

COMMISSION ON STATE MANDATES , 

STATE OF CALIFORMA 

Govenlment Code Sections 3 3 00 through 
3310, 

Peace Ofleers Procedural Bill of Rights 

IN RE TEST CLAIM: 

As Added and 'hiended by Statutes of 1'976, 
Chapter 465; statute; of 1,978, Chapters 775, 
1173, 1174, and 1178; statutes of1'979, . 
Chapter 405; Statutes of 1980, Chapter 1367; 
Stahtes of 1982, Chapter 9.94; Statutes of '. 

1983, Chapter 964; Statutes of.1989, Chapter 
1 165; and Statutes of 1990, Chaptei. 675; and 

NO. CSM 4499 . '  

PROPOSED STATEMENT OF 
DECISION PURSUANT TO 
GOVERNMENT CODE SECTION 
17500 ET SEQ.; TITLE 2, 
C A L I F O W  CODE OF 
REGULATIONS, DNISION 2, 
CHAPTER 2.5, ARTICLE 7 

) (Presented on September 30, 1999) 
. Filed on ~ecemb'ef.2 1, 1995; 

On August-26, 199g the Cbmmissidn on state M~13dates (don~~&s ib~)  hesrd.this te$!.?l,&n - 

during a regularly schedded hearing. Ms. Pamela A: Stbne appeared for the city of Sacramento. 
Mr. Ailan Burdiclc appeared for %!,,League of Cdifornia Cities/SB 90 ~ e d c e .  Ms. Elizabeth 
Stein appeared for t ~ e  California Sfate $ ersohne1B oard. Mr, James. A ~ . p s  and Mr. Joseph 
Shinstock appearedfor the D1ep&tmdqt of Pinanbe; The follp<in . pkrrons: weie witg@ses for & +  
the City of ~ a c r a r n e n t ~ : ' ~ ~ ,  Dee CSrit+rerhsa l%ictor of ~ a b b r  Re ations, ahd Mr. Edward J. 

. . P Takach, Labor Rel&ions ~f f ice r .  

By the City of Sacramento, Claimant. 

At the hearing, oral and documentary evidence was introduced, the test claim was submitted, and 
the vote was taken: 

, .. 

The law applicable to the Comrnission!~ determihation of a.reimbursable state mandated 
program is Government Code section 17500 et seq. and section 6, article XIII B of the California 
Constitution and related case law. , .  

The Commission, by a vote of 5 to 1, approved this test claim. 

N 
N 

// , 



BACKGROUND 
I 

In 1976, the Legislature enacted Government Code sections 3300 through 33 10, lcnown as the 
Peace Officers Procedural Bill of Rights A d ,  The test claim legislation provides a series of 
rights and procedural safeguards to peace officers employed by local agencies and school 
districts that are subject to investigation or discipline, Legislative intent is expressly provided in 
Government Code section 3301 as follows: 

"The Legislature hereby iinds and declares that the rights and protections 
provided to peace officers under this chapter constitute a matter of statewide 
concern. The Legislature further finds and declares that effective law 
enforcement depends upon the maintenance of stable employer-employee 
reIations, between pubIic safety empIoyees and their employers. In order to 
assure that stable relations are continued throughout the state and to further asspe 
that effective services are provided to all people of the state, it is necessnry that 
this chapter be applicable to all public safety officers, as defined in this section, 
within the State of California." 

The test claim legislation applies to all employees classified as "peace officers'' under specified 
provisions of the Penal Code, including those peace officers employed by counties, cities, special 
districts and school di~tricts .~ The test claim ligislation also applies to peace officers that are 
classified as permanent employees, peace officers who serve at the pleasure of the agency and 
are terminable without cause at-will" employees)4 and peace officers on probation who have TC not reached permanent status. 

COMMISSION FINDINGS 
. . 

Issue: Does the test claim Iegislation,,which establishes rights and proceduyes for peace 
officers subject to investigation orFdiadipline, constitute a reimbursable stnte 
mandated program within the meaning of article MII B, section 6 of the California 
Confititution and ~09ernmkint ,code section 17514'7: 

For a statute to impose a reimbursable state mandated p r o g r q ,  the statutory languqge must 
direct or obligate an activity or taik upon local gover&ent$ agencies, In addition, the . 
required activity or task muat be new ,' thus constituting a "new prograd", or create an 
increased or "higher level of service" over the former required level of service. The court has 

Government Code section 330 I states:"'~or of this chapter, the term public safety officer mews all peace 
officers specified in Sections 830.1, 830.2, 830.3, 830,3 1, 830.32, 830.33, except subdivision (e), 830.34, 830.35, 
except subdivision (c), 830.36, 830.37, 830.38, 830.4, and 830.5 ofthe Penal Code." 

' Gray v. Ciq ofGmtine (1990) 224 C E I ~ . A ~ ~ . ~ ~  621; Binkley V, City ofLong Beanh (1993) 16 ~ a l . ~ p p . 4 t b  1795. 

' BeN v. DttffL (1 980) 11 1 Cal.App.3d 643; Barnes v. Personnel Department of the City ofEl Cajon ( 1  978) 87 
Cal.App.3d 502. ' I 

Government Code section 17514 defines "costs mandated by the state" as follows: "'Costs mandated by the state' 
means any increased costs which a local agenoy or school dlstrict is required to incur after July 1, 1980, as a result 
of any statute enacted on or after January 1, 1975, or any executive order implementing any statute enacted on or 
after January 1,' 1975, which mandates a new program or higher level of service of an existing program within the . 
meaning of Section 6 of Article XIll B of the California Constitution." 



defined a "new progr&" or "higher level of service" as a program that carries out the 
governmental function of providing services to the public, or a law which,, to implement a state 
policy, imposes unique requirements on local agencies and does not apply generally to all 
residents and entities in the state. To determine if a required activity is new or imposes a 
higher level of service, a comparison must be made between the test claim legislation and the 
legal r,equirements in effect immediately prior to the enactment of the test claim legislation. 
Finally, the newly required activity or increased level of service must be'state mandated and 
impose "costs mahdated by the state. "' . I , 

The test claim iegislation requires local agencies and school districts to take speoified 
procedural steps when investigating or disciplining a peace officer, employee. The stated, 
purpose of the test claim legislation is to promote stable relations between peace officers add 
their employers and to ensure the effectiveness of law' enforcement services. ~ a s e d  on the 
legislative intent, the. C o d s i o n  found that'the test claim legislation carries out the 
governmental function of providing a service to !the public: Moreover, the test'ciairn ' -  

legislation imposes unique requirements on local agencies and school districts that do not apply 
generally to 'all resident$ and entities of the state. Thus, the Commission determinedthat the 
test claim legislation constitutes a "program" within the meaning of article,XIII B, section 6 of 
the California Constitution, 

The Commission recognized, however, that severaI California courts have analyzed the test 
claim Iegislation and found a collnection between its requirements and the requirements imposed 
by the due process clause of the United States and California Constitutions,. For example, the 
c o r n  in Riveros v. City of Lo# Angeles analyzed the right to an administrative abpeal under the 
test claim legislation for a probationary employee and noted that the right to such a hearing arises 
fiom the due process clause. 

"The right to such a hearing arisesfi.om the due process protections of the 
Fourteenth Amendment to the United States Constitution. . . . ,The limited 
purpose of the section 3304 appeal is to give the peace officer a chance to 
establish a forma1 record of the circumstances surrounding his termination and try 
to convince his empIoyer to reverse its decision, either by4 showing that the 
charges are false or through proof of mitigating circumstances [citation omitted]. 
This is very nearly the same purpose fir the hearing mandated by due process 
requirements, which must afford the officer a chance to refute the charges or-clear 
his name." (Emphasis added.)' 

Thus, the Commission continued its inquiry and compbxed the test claim legislation to the prior 
legal requirements imposed on public employers by the, due process clause to ,determine if the 
activities defined in the test claim legislation are new or impose a higher level of service: 

The Commission also considered whether there are any "costs mandated by the state." Since 
the h e  process clause of the United States Constitution is a fbrm of feaeral law, the 
Commission recognized that Government Code section 17556, subdivision (c), is triggered. 

- -- - 
7 Counv ofLos Angeles v, State of Calfornia (1987) 43 Cal.3d 46, 56; Carmel Yalley,Fire Protection Dist. v, State 
of Calfomia ( 1  987) 190 Cal.App.3d 521,537; Cip of Sacramento v, State of California (1990) 50 Cal.3d 5 1, 66: 
Lucia Mar unified ~ c h o o l  ~ i s t .  V ,  Honig (1988) 44 ~ a x 3 d  830, 835; Gov. Code, § 17514, 
6 Riveros v. City of Los Airgelex (1 996) 41 Cal.App.4th 1342, 1359, 



Pursuant to Government Code section 17556, subdivision (c), there are no "costs mandated by , 

the state" and no reimbursement is required if the test claim legislation ."implemented a federal 
law resulting & costs mandated by the federal govetnment, unless the [test claim legislation] 
mandates costs which exceed the mandate in that federal law or regdation."P 

These issues are discussed below, 

The Due Process Clause of the U.S. and California Constitutions I 

The due process clauie of thelUnited States and California constitutions provide that the state 
shdl not "deprive any person of life, liberty, or propehy without due process of law."1a. & the 
public employment arena, an employee's property and liberty interests are commody at.stalce. 

Propertv Interest in E m ~ l o ~ l e n t  . 

Properiy interests protected by the due process clause extend beyond actual ownership of r ed  
estate or money. ~ h e ' u . ~ .  Supreme Court detemined that a.prop.erty interest deserving 
protection of the due process clause exists when an employee has a "legitimate claim" to 
continued employment. , 

"To have a property interest a benefit, a person'olearly must have rnore'than an . 
abstract need or desire ,for it, He must have more thm a unilateral expectation of 
it. He must, instead, have a legitimate claim-of entitlement to it. . . ," 
"Property interests, of course, are not created by fhe Constitution. Ratl~er they 
are created and their dimensions are defined by existing rules or understandings 
tliat stem from an independent source such as state law - -rules or understandings 
that secure certah, benefits and that support, claims of entitlement to those 
benefits."" 

Applying the above principles, both the U.S. Supreme Court and California courts hold that 
"permanent" emp1oyees;who can only be dismissed or subjected to other disciplinary measures 
for "cause", have a legitimate claim of entitlement to their job and thus, possess a property 
interest in continued ertployrnent.'2 

Government Code section 17513 defines "costs mandated by the federal government" as follows:, 
, ' ' I  

" 'Costs mandated bythe fbdarsl, govo&ment' means a~y'increqacl costs incurred by a local , 

agenoy or school district after J m h y  'I,. 1973, in order to comply with the requirements. of a . 
feceral statute or regulation; 'Costs mandates by' th6'fkderal goi;emtnbnt3 includes' oosh resulting 
from enactment of state law or iegulntlon where failure to enact that law or regulation to'seet 
specific federal program ,!,.,,,. or servioe ;. . requirementg would result in s.ubstantia1 monetarypenaltieg or 
loss o'f funds tb public or pn?ai!e persois iii the s't6fe. '~osts,iiandated by the federal government' 
does not include costa whichke specifically reimbursed or funded bythe federal or state' 
government or programs oi- services which-may be.*implemented at the option of the state, local' 
agency, or school district." 

10 U,S. Constitution, 14th Amendment; California Constitution, Article 1, §lj 7 and 15. 

' Board of Regents V. Roth (1 972) 408 U.S. 564, 577. 
12 Sloohower v. Board of Educatfon (1956) 350 U.S. 551, where the U.S. Supreme ~ourt'found that a tenured 
college professor dismissed from employment had a property interest in oontinued. employment that was 
safeguarded by the due process clause; Gilbert v, Homar (1997) 520 U.S, 924, where the U S ,  Supreme Court found 
that a poljca officer, employed as a permanent einployee by a state university, had a property interest in continued 
elnployment and was afforded due process protections resulting from a suspension without pay; Skelly v. State 



Moreover, California courts require employers to comply with due process when a permanent 
employee is di~missed'~, demoted14, suspended", receives a reduction in salaryI6 or receives a 
written reprimand, 17* 

The Department of Finance and the State P'ersonnel Bonrd contended that due process property 
rights attach when.an employee i.8 transferred. They cited Runyon v. Ellis and ah SPB 
Decision (Ramallo SPB Dec. No, 95.19) for support. 

The Commission disagreed with the State's argument in this regard. First, in Runyon V, Ellis, the 
court found thbt the employee was entitled to an administratibe hearing under the due process 
clause as a result of a transfer and an accompanying reduction ofpay. The court did not address ' 

the situation where the employee receives a trandfer alone." In gddition, & Howell v. County of 
San Bernardino, the court recognized that "[allthough a permanent employee's right to 
continued employment is generally regarded as fundamental and vested, an employee enjoys no 
such right to continuation in a particular job assig-n~nent."'~ Tnus, the Commission found that 
local government employers are not required to provide due process protection in the case of a 
tmsfer.  

Furthermore, although the SPB decision may apply to the State as an employer, the Commission 
found that that the SPB decision does not apply to aotio,ns taken by a local government employer. 

Accordingly, the Commission found that rn employee does not enjoy the rights prescribed by the 
due process clause when the employee is transferred. 

When a property interest is affected and due process applies, the procedural snfeguards req~~ired 
by the due process cla~lse generally require notice to the empl'oyee and a, opportunity to 
respond, with some variation as to the nature and timing of the pioc$dukI shfeguards. In cases 
of dismissal, demotion, long-term suspension and reduction of pay, the Califoniia Supreme ' 

COLU? in SkeNy prescribed the following due proc&s requktiments befoloia the discipline becomes 
effective: , 

Notice of the proposed action; 

The reasons for the action; - , 
0 A copy of the charges and'materials upon which the action is bbed; and 

Persormel Board (1975) 15 Cal.3d 194, where the California Supreme Court held apermanent civil service 
employee of the state has a property interest in continued employment and cannot be dismissed without due process 
of law. 
13 Skelly, supra, 15 Cd.3d 194. 

l 4  Ng, V, State Personn8Bonr.d (1977) 68 Cal.Appt3d 600, 
15 Civil Sewice Assn. v. City cznd Cotlnty ofSan ~r'ancisco (1978) 22 Cal.3d 552, 558-560, 
16 Ng, supra, .68 Cal.App.3 d 600, 605. 

" st an to^ V, City of West Sacramer?to (1991) 226 Cal.App.3d 1438, 

l8 R u ~ ~ y o n  V. Ellis (1995) 40 Cal.App.4th 961. 
19 Howell v, Cozlnty ofSan Bernardino (1983) 149 Cal.AppS3d 200,205, 



: The right to respond, either orally or in writing, to the authority initially imposing 

In cases of short-term suspensions (ten days or less), the employee's property interest is. 
protected as long as the employee receiyes notice, reasons for the action, a copy of the charges, 
and the right to' respond either during the suspension, or'within a reasonable time thereaffera2' 

Similarly, the Commission found that in the case of a written reprimand where the employee is 
not deprived of pay pr benefits, the employer is not required to pr&ide the employee with the 
due process safeguards before the effective date of the written reprimand. Instead, the court in 
Stanton found that an a@ppal~ process provided to 'the employee aJ4er the issuance of the written 
reprimand satisfies the duk: process clause." 

The claimant disagreed with the Oommission's interpretation.of the Stanfon case and its 
application .to *$ten reprimands. 

The claimant contbnded Stanton stands for the proposition that the due process gutmantees 
outlined in Skelly'do not apply to a written r8primand. &us, the claimant concluded that an 
employee is not entitled to m y  due process protection when the employee receives a written 
reprimand. The claimant cited the following language from Stanton in support of its position: 

". . . As tlie City noted, no ahthority 3uppojts plnintiff s underlying assertion that 
issuance of a written reprimand triggers the due process safeguards outlined in 
Skelly. Courts have required adherence to Skelly in cases in whioh an employee is 
demoted [citations omitted]; suspended without pay 
dismissed [ditatibfis omittea. ' W? &find no authority 
Skelly when a writtan re$mand is issued." 

?" 8 

[citatioqs omitted]; or .  
mandating adherence to 

"We see, no justification for extending Skelly to situations involving written 
reprimands. Demotions, suspension and dismissal dl involve depriving the public 
employee of pay or benefits; a mitten reprimand results in no such loss to the 
employee." 

The facts in Stanton are as follows. A police officer received a written reprimand for . 
discharging a weapon in violation of departmental rules. After he received the reprimand, he 
appealed to the police chief in accordance with the memorandum of understanding and the police 
chief upheld the reprimand. The officer then filed n lawsuit contending that he was entitled to an 
administrative appeal, The court denied the plaintiffs request finding that that the meeting with 
tile police chief satisfied the adminiskative appeals provision in the test claim legislation 
(Government Code section 3304), and thus, satisfied the employee's due process rights, 

The Commission agreed' that the court in Stanton held the rights outlined in Skelly do not apply 
when an employee receives a written reprimand. T~LIS, under Skelly, the rights to receive notice, 
the reasons for the reprimand, a copy of.the charges and the right to respond are not reqilired to 
be given to an employee before the reprimand talces effect. 

2' Civll Service Assn,, szpra, 22 Cal,3d 552, 564. 

22 Stanton, szpra ,226 Cal.App.3d 1438, 1442. 



. ... > .  

However, the court found that the employee is ,guaranteed due process protection upon receipt of 
a written reprimand. The court found that 'when the appeals . . process , . , . . , tdces places after the 
reprimand, due process is skti~fied. Tf ik  court in S'taizton also Sti~tis the following: 

> . .. ,,, '*, < , , , . 
"Morebi.er, ~&verrime~-t Code sectibh 3303 e t  ~ e q , , ~  the Public Safety officer. 
Procedural  illo of ~ i g h t i  ~ c t ~ ~ ~ ~ ~ i ~ ~ ~ ~ ~ a l i ~ e . ~ ~ f f i ~ ~ r ~  who are disciplined by , 

th,eir depa . sn tg  vith'prqc~dural safeguards. Section 3304, subdivision (b) 
states no punitive action may 'be tdcen by a public agency against a public safety , 

oficer without providing the officer with an opporhyity,for administrative 
appeal. 'Punitive hctidn inclddes*~tteli'i$iimand$.' "[~ita&'on omitted.] Even 
without the protection affardqd by ~kdl~; .$~&fiff  s:$roded&d due process 
rights, fo1low:hg a written reprixgand, are protected by .the appeals process 
mandated by Goverrhnent Code section ,3304, ,subdivi~ion: (b).'' (Emphasis: 
added.)23 ' 

Accordingly, the Commission found that the due process clause of the'United8 States and A 

California Constitutions apply when a permanent employee is 
i 

a Demoted; . 

= S upended; 
, , 

. . . . 
, * 

= Receives a reduction. in salary; and. 

Receives a written reprimand.' 
.*'I 

Libertv Interest 

Although probationary and at-dl1 employees, who can 'be dismissed without cause; do hot h h e  
a property interest in theiremployment,_the emp1oyee;may have a liberty interest affected by a 

% I  . . .*.$ 

dismissal when the c h & g e s ~ u p p o ~ g f f ~ e  . . :-. ..".i:i:,... dis*ss,qli -age ibe em~l.oyee's reputation and 
impair the .employee's &dity to 'fmd other &mployment. The co~uts have defined the liberty 
interest as follows; 

"[Aln employee's ,liberty is impaired if .the govehdii t ,  .%, connection . . 
with an employee's dismissal or.fdlizre to:bei.'ehired,"riialc~s a 'charge 
against that might se&blji dain&g=.;his *tadhg &d &soc:iati'ons in 
the community,' such as a charge of dishonesty or immorality, or would 
'impose on him a stigma or other disability that foreclosed his fieedorn to 
tdce advantage of other'employment opportunities:' .. . ,,. . . [Citations omitted,] 
A person's protected liberty intkrests &e not infringed m i d y  by 
defamatory ita'tementi, fif an interest in reputation aione is'not a 
constitutionally protected liberty interest. [Citations omitted.] Ratlier, . the, . 
liberty interest is infringed only when the defamation is made in 

. . . . .  

23 Stanton, srpra ,226 ~ a l . ~ & . 3 d  1438, 1442, 



connection with the loss of a government benefit, such as,. , .employment. , 

[Citations omitted.]" " 

For example, in Murdea v. County of Sacramento, the court found a protected liberty interest 
when a temporary dep~~ty sheriff was dismissed from employment based on charges @at he was 
engaging two femaleemployees in embarrasdng and inappropriate ,conversation regqdin~ 
sexual activities. The court noted that the charge 'hpugned the employee's character and 
morality, and if circulated, would damage his reputation and impah his hbility to find other 
employment. 

The court in &furden clarified that a dismissal based on Gh&es:that the employee was unable to 
learn the basic duties df the job does not constitute a pmtectedinterest.2s 

When the employer infringes on a person's liberty interest, due process simply requires notice to 
the employee, and an opportunity to refute the oharges and clear his or her n d e .  Moreover, the 
"name-clearing" hearing c m  take place aper the actual dismissal.26 

Accordingly, the Commission found that the due process clauses ofthe United States and ' 

California Constitutions apply when the charges i~pporting the dismissal of a probationary or at- 
will employee damage the employee's reputation and impair the employee's ability to findlother 
employment. 

Test CInim Legielntion 

As indicated above, employers are required by the due process clause to offer notice abd hearing 
protections to permanent employees for dismissals, demotions, suspensions, feductions in salary 
and written reprimands. 

Employers are also required by the due process clause to offer notice and hearing protections to 
probationary and at-will employees when the dismissal harms the employee's reputation md 
ability to obtain future employment. l r  - , 1 

As more discussed below, the ~ommig'sion fouhdthat the t&it.~l& ligisl$io= hEpses 
some of the same nbtice andhearing re~u&ements'~k~&e'dimder"the due @ro.cess clause. , 

Administrative Appeal 

Government Code section 3304, as added by the test claim legislation, provides that bLno punitive 
action, nor denial of promotion on grounds other tlgn,me;it,: shal1:beundertalcen by a y  public 

'' ' 

agency,without providing the publib-gafety officer with , an,opp,grhgity.for .,., administrative 
~ i ~ ~ e d . " "  .. . . I . .  

, , 

24 Murden v. County of Sacramento (1984) 160 cal.App9d 302,308, quoting corn Board ofRegents v. Roth, supra, 
408 U.S. at p, 573. See also Paul v, Davis (1976) 424 U.fl.693,7 1 1-7 12; and Lubay v, di& and County, of Sun 
Francisco (1 979) 98 CaI.App.3 d 340. 
25 Mtrrden, supra. 160 Cal.App.3d 302, 308, . , 

26 Murden, swprn, 160 Cal.App.3d 302,. 3 10; Arnett v.Kennedy (1974) 416 U.S. 134,157; and Codd v. Velger (1977) 
429 U,S, 624, 627. 

27 In the Claimant's comments to the D'raft Staff Analyais, the claimant recited Government Code seotion 3304, cis 

amended In 1997 (Stats. 1997, c. 148) and 1998 (Stats, 1998, c. 786). These amendments made substantive change$ 
'to Government Code section 3304 by adding subdivisions (c) through (g). These changes include a statuta of 
limitations conoerning how long the agency can use acts as a basis for discipline, a provision prohibiting the removal 



Punitive action is defined in Government Code section 3303 as follows: 

"For the purpose of this chapter, punitive action means any action that may lead 
to dismissal, demotion, suspension, reduction in salary2a, written reprimmd, or 
transfer for purposes of punishment," 

The California Supreme Court determined-that the phrase "for purposes of punishment" in the 
foregoing section relates only to a transfer and not to other personnel actions,2g Thus, in transfer 

* 

cases, the peace officer is required to prove that the trnnsfer was intended for purposes of 
punishment in order to be entitled to an administrative appeal. Ethe transfer is to "compensate 
for a deficiency in performance,"~however, an' appeal is not. required. 30, 31 

In addition, at least one California appellate court determined that employers must extend the 
right to an administrative appeal under the test claim legislation to peace officers for other 
actions taken by the emplo er that result in "disadvantage, harm, loss or hardship" and impact 
the peace officer's career? In &ywon, the court found that an officer who received a report in 
his personnel file by the police chief regarding ashooting in violation of policies and procedures 
was entitled to an administrative appeal under Government Code section 3304, The court held 
that the report constituted "punitive action3' under .the test claim legislation based on the source 
of the report, its contents, and its potential impact on the career of the officer.33 

The Commission recognized that the test claim legislation does not specifically set forth the 
hearing procedures required for the administrative appeal, Rather, the type of administrative 
appeal is left up to the discretion of each local agency-and school districtm3" The courts have 
determined, however, that fhe type of heafing required under Government Code section 3 3 04 
must cpmport with standards of fair play and due process. 35,36 

of a chief of police without providing written notice describing the reasons for the removal and an administtative 
hearing, and a provision limiting the right to an administrative appeal to officers who successlll'y complete the , 

probationary period, The ~orpmission noted that neither tlte 1997 nor 1998 statutes are aILeged.iit tltfs.test clainz. 
2B The courb have held that.9eduction in salary" includes 10ss~of slciU pay (McManigal v. City ofseal Beach (1985) 
166 Cal.App.3d 975, pay grade (Baggett v. Gates (1982) 32 Cal.3d 128, rank ( m i t e  v. County ofSacrantento . 

. (1982) 3 1 Ca1.3d 676, and probationary rank (Henneberqzie v, City of Culvar City (1983) 147 Cal.App.3d 250. 
29 White v. Cozinty ofSacramento (1982) 3 1 Cal.3d 676, 
30 Holcornb V. City ofLos Angeles (1989) 210 Cal.App.3d 1560; Heyenga v, City ofSan ~ i e ~ o ' ( 1 9 7 9 )  94 
Cal.App.3d 756; Orange Co~lnty Employees Assn., Inc, v. County of Orange (1 988) 205 Cal.App.3d 12E9, 

3 1  The claimant testified that what constitutes a transfer for purposes of punishment is kithe eyes of the employee. 
The claimant stated that in the field if labor relations, peace officers will often request a full POBOR hearing and 
procedure on a transfer which is not acceptable to the officer in question, even though the transfer is not ' 

accompanied by a reduction h pay or benefits and no disciplinary action has been talcen.. 
32 Hopson v, City ofLos Angeles (1983) 139 Cal.App.3d 347, 354, ~elying on White v. Cot~nty ofSacramento (1982) 
3 1 c a i , ~  676, 683. 

34 Binkley v, City ofLohgBeach (1993) 16 Cal.App.4th 1795, 1806; Runyan, supra, 40 Cal.App.4th 961, 965. 
35 Doyle v, City of Chino (1981) 1 17 Cal.App.3d 673, 684. In addition, the court in Stanton v. City of West 
Sacra,nento (1991) 226 Cal.App.3d 1438, 1442, held that the employee's due process rights were protected by the 
administrative appeals prosess mandated by Government Code motion 3304. Furthermore, in casas involving . 
"misconduct", the officer is entitled to a liberty interest name-clearing hearing under Government section 3304. 
Zzlbey v. City and Cozinty of San Francisco (1979) 98 CnI.App.3d 340; Murden, supra). 
i 



The Department of Finance and the State Personnel Board contended that Government Code 
section 3304 does not require an adminiskative appeal for probationary and at-will employe.es, 
They cited Government Code section 3304, subdivision (b), as it is currently drafted, which 
provides the following: ?No punitive action, nor d e d d  of promotion on grounds other than 
merit, sl~all be undertalcen by any public agency against my public snfety officer who has 
successfully complsted the probntionaryperiod thatmay be required by his or het employing 
agency witho~~t providing the public safety officer wit11 an opporkmity for administrative 
appeal , " 
However, the Commission determined that the italicized language in section 3304, 
subdivision (b), was added by the Legislature in 1998 and became effective on January 1, 1999. 
(Stats. 1998, c. 768). When Government code section 3304, subdivision (b), was originally 
enacted in 1976, it did not limit thetight to an administrative appeal to permanent employees 
only. Rather, that section stated the following: 

"(b) No punitive action, nor denial of promotion on grounds other than 
merit, shdl be undertalcen by any public agency without providing the 
public safety officer with an opportunity for administrative appeal." 

Accordingly, the Commission found that an administrative appeal under Goverllment Code 
section 3304, subdivision @), was required to be provided to probntionuy and at-will employees 
faced with punitive action or a denial of promotion until December 3 1, 1998. 

The Department of Fhance dso contended that the cost of conducting an administrative hearing 
is already required ~ d d e r  the due process clause and the Skelly case, which prodate the test claim 
legislation. . 

The Commission agreed that in some circumstmces, the due process clause requires the same 
administrative liearing as the test claim legislation. However, as reflected by the table below, the 
Commission found that test claim legislation is broader than the due process clause and applies 
to additional employer actions that have not previously enjoyed the protections of the due 
process clause. I 

e 11 

I/ 

I1 

11 

11 

/I 
I/ 

3 G The Co~nmission noted that at least two cases have referred to the need for an administrative appeals procedure 
that would enable the officer to obtain court review pursuant to Code of Civil Procedure section 1094.5. Such a 
review implies that an evidentiary hearing be held from which a record and findings may be prepared for review by 
the court. (Doyle, szprn, 117 C ~ I . A ~ ~ .  3d 673; Henneberque, szpra, 147 CaLApp.3d 250,) In addition, the 
California Supreme Co~ut  uses the words "administrdve appeal" of section 3304 interchangeably with the word 
"hearing." (White, supra, 3 1 Cal.3d 676.) 



Due Process , Test Claim Legislation 
( Dismissal of a permanent employee . 1 Dismissal of permanent, probationary or at-will 

. . 
( emplopees 

Reduction in salary for a permanent employee 1 Reduction in salary for permanent, probadonay or at- 

Demotion of a permanent employee 

Suspension of a permanent employee . 

employees 
Demotion of permanent, probationq or at-will 
employees ' 
Suspension of ljermanent, probaionary or at-will 

A permanent employee is dismissed, demoted, suspended, recbilves a reduction in pay or 
a written reprimand; or , 

. 

Written reprimand of a permanent employee 

Dismissai of a probationary or at-will employeawhich 
harms the employee's reputntion and ability to k d  
future employment . , 

A probationary or at-will eniployee iqadismissed i d  the &npi'oyee1s n and 
ability to obtain future eniployment is harmed by the dismissal. . . 

. w fll employees ! . .  . . , 

Written reprimaqd of permanent, probationm y or at-will eni V.'.io' ees .. . 
P 7 

Dismissal of a probationary-or n't-will'empIoye~ which . ' 

harms the employee's reputation md  abiliw to find 
future employment 

Under these circumstances, the Commission determined that t4e admini~trative appeal does not 
constitute a new program or higher level of service because prior law requires sUch an appeal 
under the due process clause. Moreover, the Commission recognized @at ,pursuant to 
Government Code section 17556, subdivision (c), the costs incqred in providing the 
administrative appeal in the above circLirnst&ces would not constitute "costs mandated by the 
state" since the administrative appeal merely implements the reqiiremeIi%s of the United States 
Constitution, 

. . .. . 

, , I : 

, . 

The Commission found, however, that h e  due process c la~~sei  of the United States and 
California Constitutions do not require an administrative appeal in the following circumstances: 

Denfan1 of .pri$mb;fiofi ';fob pefinanent; probatione o r  gt- 
. employees, on .doun& other,than:tneritl'' . ' ' 

Othqr actions against a.perm~in~nt, probationary or at- 
,will employee,that result in disadvantage, hann, loss or 
hardship and irnpaot Bb'.cnresr' oppohi t i es  'of the 

.,, . employee 

a Dismissal, demotion, suspension, salary reduction or written reprimand received by 
probationary and at-will employees whose liberty interest are not affected (Lea; the 
charges do not harm the employee's reputation or ability to find future .* employment); 

Thus, the commission found that the administrative appqd would be required k t h e  absence of 
the test claim legislation when: . 

Transfer of permanent, probationary and at-will employees for purposes of punishment; 

a Denial of promotion for permanent, probationary and at-will employees for reasons other 
than merit; and I .  

Other actions against permanent, probationary and at-will employees that result in 
disadvantage, harm, loss or hardship and impact the cheer opportunities of the employee. 



Thus, i n  these situations, the Commission found that the administrative appeal required by 
Government Code section 3304 constitutes a new program or higher level of service and imposes 
"co: tu r.fi:~rzduted by the state" under Government Code section 175 14. 
Compensation and Timing of ah Interrogation . 

Government Code section 3303 describes the procedures for the interrogation of a peace 
officer The procedures and rights given to peace officers under section 3303 do not apply to 
any jllt~rrogation in the normal course of duty, counseling, instruction, or informal verbal 
adrnonilion by a supervisor. In addition, the requirements do not apply to an investigation 
concerned :+olely and directly with alleged criminal ti~tivities.~' 

Govemment Coda sectioir 3303,)subdivision (a), establishes procedures for the timing and . 
compensation of a peace officer subject to investigation and interrogation by an employer. This 
section requires that the interro$ati&n be conduit& a$d*feasonable hour, preferably.at a t ipe  

' 

when the peace officer is o n  duty, or dyripg . . ._ _, _ . th= 'hnpr&l, waking hours" of the peace officer, 
unless the seriousness of the i n ~ ~ i t i ~ a t i b d i . e $ ~ , e s ' , ~ k ~ f i s e :  If the interrogation takes place 
during the off-duty time of the, peace,.officer,,ihe~peac~ officer "shall" be ;ompensated for the 
off-duty time in a~cbrdance with r+pl:ar de$artmeit :pidoedures. 

1. . . '  I . '  

The claimant contended that G o v h q n t  Code section 3303, subdivision (a), res~dts in the 
payment of overtime to the investigated employee and;thus, irnposes reimbursable state 
mandated activities. The claimant stated the following: - 

"If a typical police department w o r l ~  in three shifts, suchJ as the Police . 
Department for this City, two-thirds ok the police force work bows [that arejbot 
consistent with the worlc ho&s of Investigators in &e Internal Affairs section. 
Even in a smaller depar&nent without suih a section, hours conflict if command ' 

staff assigned to inv;sfigate works a shift dBerent than the employees 
investigated. PaWe?it 6f o+edime occuib tb 'the embibye& investigated pr those 
performiilg the required investigatio&, or is at least a potential risk to an employer 
for the time an exnbloyee is ,interrogated pursuant to &is, se~tion." 

The Cornmission agreed, conducting the investigation when the peace officer is on duty, and . 
compensating tlie peace officer for oE-d~~ty time in accordance with r e ~ d a r  departme~t 
procedures are new req~kements not'previously imposed , on local agekies and school districts. ' 

Accordingly, the Commission found +that Government Code section 3303, subdivision (a), 
constitutes a new program or kgher level of service under article Xm B, section 6 of the 
California Constitution and imposes "costs mandated by the state" under Government Code 
section 17514. 

Notice Prior to Interrogation 
c .  

Government Code section; 3303, subdivisions (b) and (c), require the.;employer; prior to, 
interrogation, to inform mid provide notice 'ofthe hature of the bvestiiation and th4 identity df, 
all officers participating k theAinterrogation to the employee. 

, . 

17 Gov, Code, 5 3303, subd. (i). 



The Commission recognized t h ~ t  under dui principles, an employee with a property 
interest is entitled to notice of the disciplinary action proposed by the Thus, an 
elnployee is required to receive notice when the employee receives a dismissal, suspension, 
demotion, reduotion in salary or receipt of a witten-reprimand. Due process, however, does hot 
require notice prior to an investigation or interrogation since the employee has not yet been 
charged and the employee's salary and employment position have not changed, 

Accordingly, the Commission found that providhg the employee with prior notice regarding the 
nakre of the interrogation and identifying the investigating officers constitutes a new' program or 
higher level of service under article XIII B, section 6 of the CaIifomia Constitution and imposes 
"costs mandated by the state" under Government Code section 175 14. 

Tape Recording of Interrogation , 

Government Code ,,. section, 3303,'subdivision (g), provides, in relevant part the following: 
, I :  

"The com$ete interrogation of a public safety offioer may be recorded. Ifa tape 
recording is made of-the interrogation, the public safety officer shall have access 
to the tape if any further proceedings are contemplated or prior to any further 
interrogation at n subsequent time. .,. . The public sdety officer being interrogated 
sl~all have the right to bring his or her own recording device and record any and 
all aspects of the interrogation." (Emphasis added.] 

( .  

The claimant contended that the activity of tape recording the interrogition and providing the 
peace officer wit11 the tnpe recording of the interrogation as specified in section 3303, 
s~lbdivision (g), constitute reimbursable state mandated activities. The claimant stated the 
following: 

"As shown above, Government Code, section 3303 (g) dlows~the interrogation of . 

a peace officer*to be tape recorded: The section is silent as to whom may record 
the interrogation, apd. who may %request that. the session be recorded. In practice, 
the employee will .almost always request to record the,interrogation. As the . , 
employee desires to record same, the employer is faced with the requirement of 
also tnpe recording the interrogation in order to .assure that the ellrployee's tape is 
not edited, ?edactdd, or chmged in'any manner, and to have a verbatim record of 
the 

At the hearing, h4s. Dee Contreras, Director of Labor Relations for the City of Sacraqento, 
, ?' 

testified as follows: 

"If the employee comes in and tapes, and, trust me, they all come in and tape, if 
they're sworn peace officers, their attornels come in with tapes. You wind up 
with two tap= recorders on a desk 1f h e y  tape and we' db not, then they have a 
record that we do no have or we must rely on a tape created by the employee we 
are investigating. That would not be a wise choice, from the employer's 
perspective." 

. . . , 

. . 

3 8 
. . 

SkeLly, supra, 15 Cal.3d 194. , 

q9 Claimant's comments to  Draft Staff Annlysis. 



"If we talce notes and they tape, our notes are never going to be exactly the same 
as the tape is going to be if it's transcribed, so *e wind up with wliat is arguably 
an inferior record to ,the record that they have." 

"So it is essentially - - it says they may tape but the practical application of that, 
is: For everybody who comes in with a tape recorder to tape, which is virtually 
every peace officer, we then must tape. ,340 , 

The Department of ~ i i a n c e  disagreed and contended that the test claim statute does not require 
local agencies to tape the interrogation. The Department further contended that if the local 
agency decides to tape the interrogation, the cost of providing the tape to the officer is req~ured 
under the due process clause. 

Based on the evidence presented at the hearing, the Commission recognized the reality faced 
by labor relations' professionals in their implementation of the test claim legislation. 
Accordingly, the Commission found that tape recording the iriterrogation when the empIoyee 
records the interrogation is a mandatory activity to ensure that all parties have an accurate 
record, The Commission's finding is also tiinsistent with the legislative intent to assure s t~b l e  
employer-employee relations sire continued throughkt the state and that effe~tive services are 
provided to the people.41 

The Commission also recognized that Government Code section 3303, subdivision (g), requires 
that the employee shall have access to the tape if any furthe; proceedings are contemplated or 
prior to any further interno gation at a s~~bsequent time. The Commission found that providing the 
employee with access to'tfie tapeprior to afurtlzsr interrogation at a szibsequent time 'is a new 
activity and, thus, constitutes a new program or higher. level of sewice. 

However, the Comnission found that providing the employee with access to the tape iffurther 
pi#oceedings are contemplated does not constitute a new program or higher level of servick when 
the further proceeding is a disciplinary action protected by the due process clause.' Under cei-tain 
circumstances, due process already requires the employer to provide an employee who holds 
either a property or liberty interest in the job with the materials upon wlich the disciplinary 
action is based. 

Accordingly, the Commission foudd that even in the' absence ?f the teit d a i q  legislation, the due 
process clause requires employers to provide the tape recording of the interrogation to t l ~e  
employee when: 

A permanent employee is dis+ssed, demoted, suspended, receives a reducti0n.h pay or 
a *tten reprimand; or 

A probationary or at-will employee is dismissed and the.ernplo ee's reputation and . 
ability to obtain future employment is harmed by the dismissalz; and when 

40 August 26, 1999 Henring Transcript, page 18, lines 7.-21. 

4 '  This finding is consistant with one of the principles of statutory construction that "where statutes provide for 
' 

perfomanoe of acts or the exerciie.ofpower or authority by public officers protacting private rights or in public 
interest, they are mandatory," (3 Sutherland, Statutory Construction (5th ed. 1992) 4 57.14, p. 36.) See also section 
11 83.1 of tha Commission's regulations, which provides that the pnrnmeters and guidelines adopted on a mandated . 
program shall provide a description of the most reasonable methods of complying with the mtmdate. 
42 Skelly, supra; Ng, supra; Civil Sewice Assn, supra; Stanton, supra; Murden, szprn. 



Tlie disciplinary action is based, in whole or in part, on the interrogation of the employee. 

Under these circumstances, the Commission found that the requirement to provide access to the 
tape recording of the interrogation under the test claim legislation does not impose a new 
program or higher level of service because this activity was required under prior law through the 
due process clause. Moreover, puisuant to Government code section 17556, subdivision (c), the 
costs incurred in providing access to the tape recording merely implements the requirements of 
tlie United States Constitution, 

However, when the further proceeding does not constitute a disciplinary action protected by due 
process, the Co~nmission found that providing the employee with access to the tape is a new 
activity and, thus, constitutes a new program or higher level of service. 

In sum, the Commission found .that the fallowing' activities constitute reimbursable state 
mandated activities: 

Tape recording the interrogation when the employee recotds the interrogation. . . 

Providing the employee with access to the tape prior to any furtlier intendgation at a 
subsequent time, or if LY further proceedings nrg contemplated md the further 

, proceedings f d  within the f ~ l l o & ~ ' c a t e ~ ~ i e s : "  ! - 

(a) The further proceeding is not a disciplinary action; 

1 (b) The finther proceeding is a dismissal, demotion, suspension, salary reduction or 
witten reprimand received by a probationary or at-will employee whose liberty 
interest is not affected (i.e., the charges s~~pporting tlie dis~nissal doe not hann tlie 
employee's reputation or ability to find future employment); 

(c) The further proceeding is a transfer of a'permanent, prob~itionary or at-will employee 
.I. for purposes of punishment; . 

'k (d) The fiu-ther proceeding is a denial of promotion for a permnnent, probationary or at- 
will employee for reasons other than merit; 

I 

(e) The further proceeding is an action against a permanent, probationary or at-will 
employee tliat results in disadvantage, harm, loss or hardship andimiacts the career 
of tlle employee. . .. 

Documents Provided to the Employee 

Government Code section 3303, subdivision (g), also provides that the peace officer "shallC~be 
entitled to a transcribed copy of any interrogation notes made by a stenographer or any'reports or 
complaints made by investigators or other persons, except those that are deemed. to be 
confidentid, 

Tlie Department of Finance and the SPB contended that the cost of providing copies of 
traiscripts, reports and recordings of interrogations are required under the due process clause 
and, thus, do not constitute a reimbursable state mandated program. 

In Pasadena Police b f s i c e ~ s  Association, the California Supreme court mnlyzed Government 
Code section 3303, noting that it does not specify when an officer is entitled to receive the 
reports and complaints. The court also recognized that section 3303 does not specifically 
address an officer's due process entitlement to discovery in the event the officer is charged with 



rni~conduct .~~ Nevertheless, the court determined that the Legislature intended to require law 
enforcement agencies.to disclose the.reports and complaints to an officer under investigation 
only uper the officer's interrogation.44 

The Commission recognized that the court's decieion in Paradend Police Ofleers Association is 
consistent with due process principlas. Due process requires the employer to provide an 
employee who holds either a property or liberty interest in the job with a copy of the charges and 
materials upon which the disciplinary action is based when the officer is charged with, 
~nisconduct .~~ 

Accordingly, even in the absence of thestest claim legislation, the Commission found that the due 
process clause requires the employer to provide a copy of all investigative materials, including 
non-confidential complaints, reports and charges when, as a result of the interrogation; 

A permanent employee is dismissed, demoted, suspended, receives a reduction in pay or 
a written reprimaind; or 

8 A probationary or at-will employee,is dismissed and.the employee's reputation and 
ability to obtain future, employment! is harmed by the dismissal. 

.. P 

Under tllese'circumstances, the requirement to produce documents under the test claim 
legislation does not impose a new program or l;Igher level o f  service because this activity was 
required under prior law through the due process clause. Moreover, the Commission recognized 
that pursuant to Government Code section 17556, subdivision (c), the costs 'incurred in providing 
the iiivestigative materials in the above circumstances would not constitute "costs mandated by - 
the state" since producing such documentation merely implements the requirements of the 
United States constiation. 

However, tlie Commission found that the due process clause does not require employers to 
produce the charging documents and.repoits when requested by the officer in the following 
circumstances: . . 

(a) When the investi,gation does not result in disciplinary action; and 

(b) 'When the investigation results in: 

A dismissal, demotion, suspension, s a l e  reduction oi- written repfimand received by 
n probationary or at-will employee whose liberty interest is not af!f'ected (i.e.; the 
charges supporting the dismissal do not harm the employee's reputation or ability to 
find future employment); 

A transfer of a permanent, probationary or at-will employee for purposes of 
punishment; 

o ' A denial of promotion for a permanent, probationary or at-will employees for reasons 
other than merit; or 

43 Pasade~ra Police Officers Assn. v. Ci& ofPasadena (1990) 51 Cal.3d 564,575 (Exhibit A, Bates page 0135). 

44 id ,  ~t 579, 
45 Skelly, supra. 



Other actions against a permanent, probationary or at-will employee that result in , 
disadvantage, harm, loss or hardship md impact the career opportunities of the 
employee. 

The Department of Finance and the State Personnel Board disagreed wit11 this conclusion. They 
contended that "State civil service probationary or at-will employees are entitled to [the due 
process rights prescribed by] Skelly . . . . by the State Personnel Board" to the chnrging 
documents and reports and, thus, Cioveinment Code section 3303, subdivision (g), does not 
constitute a reimbwsable state mandated program with respect to these employees. However, 
they cited no authority for thig proposition. 

The Department of Finance k d  the State Personnel Board also contended that Government Code 
section 3303, subdivision (g), does not constitute a reimbursable state mandated program when a 
permanent employee is transferred based on their assertion that a transfer is covered by the due 
process cla~~se. As noted'eqlier, the Commission disagreed with this contention and found that a 
permanent employee does not enjoy the rights prescribed by the,due process'clau~e when the 
employee is transferred, . . 

, Accordingly, in the circumstances described above, the Commission found that producing the 
documents required by Governrneni Code section 3303, subdivision (g'): constihites a new 
program or higher level of service and imposes "costs mandated by the state" under Government 
Code section' 175 14. 

Representation at Interrogation 

Government' Code section 3303, subdivision (i), provides that the peace officer "shall" have the 
right to be represented during the interogation when a formal written statement of charges has 
been filed or whenever the interrogation focuses on matters that are likely to result in p~mifive 

. a 
I action. 

The claimant contended.that Government Code section 3303, subdivision (i), results in 
reimbursable state mandated activities since additional professional,,and cl&ical time is needed to 
schedule the interview when the peace officer asserts the right to representation,, , 

The Commission disagreed with the claimant's cdnteniion. Befoie t h d  enactmdnt of the bst 
claim legislation, peace officers had the same right to representatGn under Government Code 
sections 3 500 to 3 5 10, 'also lmown as tlie Meyers-Milias-Browd Act (IvDdBA)'. The T\/IMBA 
governs labor management relitions in Califdi-nia locd governlrjaents, including laboi relations 
between peace officers and ernp~oyers.46 

Government Code section 3503, which was enacted in 1961, provides that employee 
organizations have the right to represent their members in their employment relations with public 
agencies, The California Supreme Court analyzed section 3503 in Gipil SerGice ~ssbciation v. 
City and County of Sun ~rancisco,  a 
employees, The court reaognized an 
disciplinary actions. 

case involving the suspension of eight civil service 
employee's right to representation , .  under the MMBA 

"We have long,recognized the right of a public employee to haye his counsel 
represent him at disciplinary hedngs.  (Steen v. Bourd of Civil Service Commr; 

46 Santa Clara Counp Dlst. Attorney Invartigators d s s n  v. County oiSanta Clnra (1975) 51 C~l.App.3d 255. 



(1945) 26 Cal.2d 716,727; [Citations omitted.]) While Steen may have dealt with 
representation by a licensed attorney, the right to representation by a labor 
organization in the informal process here involved seems to follow from the right 
t'o representation contained in the Me erg-Milias-Brown Act and the right to 
representation recognized in  teen."^ ?' 

Peace officers employed by'school districts have similar rights ~mder the Educational 
Employment Relations Act, beginning with Government Code section 3 540.'~ 

,Based on the foregoing, the Commission found that the right to representation at the 
interrogation under Government Code section 3303, subdivision (i), does not constitute a new 
program or higher level of service under article XIII B, section 6 of the California Constitution. 

Adverse Comments in Personnel File 

Government Code sections 3305 and 3306 provide that no peace officer "shall" have my adverse 
comment entered in the officer?s~personne~-file without thepeace officer havhig first read and 
signed the adverse. ~ o m e n t . ~ ~  Ifthe peaca oficer refuses to sign the adverse comment, that fact 
"shall" be noted on the document andsigned or initialed by the peace officer. In addition, the . ' 

peace officer "shall" have 30 dqys to file a written response to any adverse coniment entered in 
the personnel file. ~hiresbonse "shdl" be attnched to the adverse comment. 

Thus, the Colnmission dete&ed that Government Code sections 3305 and 3306 impose the 
following requirements on employers: 

. a  To provide notice of the adverse .comment;50 

To provide an o~~or tun i ty  to review and s i b  the adverse copnent; 

To provide an opportunity to respond to the adverse comment within 30 days; and 

To note on the document that the peace officer refused to sign the adverse comment and 
to obtain the peace officer's signature or initials unde~ such circumstances, 

The claimant conte~ded that county employees.have a pre-existing statutory right 'to inspect and 
respond to adverse comments contained in the officer's personnel file pursuant to Government 
Code section 3 101 1. The claimant further stated that  or Code section 1198,5 provides city 
employees with a pre-existing right to revieyv, but notrespond to, adverse comments. Thus, the 
claimant contended that ~ o v e k n e n t  Code $ections 3305 and 3306 constitute a new program or 
higher Ievel of service under articJe XIII B, section 6 of the 'Cdifomia Constitution. 

Civil Senice Assn., supra, 22 Cal.3d 552, 568. 

'bovernrnent Code section 3543.2, which was added in 1975 (Stab. 1975, c. 961) providbs.that school disMct 
employees are entitled to representation relating to wages, hours of employment, and other terms and conditions of 
employment. 

49 The court in Aguilar v. Johnson (1988) 202 Cal.App.3d 241,249-252, held that an adverse comment under 
Government Code sections 3305 and 3306 include comments fiom law enforcement personnel and citizen 
comnplaints. 
50 The Comlssion found that notice is required since the test claim legislation states that "no peace offioer shall , 

have any adverse comment entered in thb of!€~cer's persohnel file wlthodt the'penci ofloer havingjirst road and , 

signed the adverae coinnzent." Thus, the Commission found that the officer must receive notice of the comment 
before he or she can read or sfgn the dooument. 



As described below, the Commission found that Government Code sections 3305 md 3306 
constitute apartial reimbujisable state mandated program. , 

Due Process 

Under due process principles, ,k employee with a property or liberty interest is entitled to notice 
and an opportunity to respond, either orally or in &ting, prior to the disciplinary~action 
proposed by the eemployer.5! If the adverse comment results in the deprivation of employment 
through dismissal, suspension, demotion, red~~ction in pay OF written reprimand for a permanent< 
peace officer or harms-the officer's reputation and opio&iy to find Gture employment, then 
tIie provisions ofthe &st c l ~  legislation which reqGre notice and an 'opportunity to review and 
file a written response are already gumadteed under the due process clause.52 Und'er such 
circumstances, the Commission found that the notice, review and response requirements of 
Government Code sections 33 05 and 3306 do not constitute a new program or higher level of 
service pursuant to article XI11 B, se~tion 6 of the California Constibtion. Moreover, the 
Commission recognized that pursuant to Government Code section 1755,6, subdivision (c), the 
costs incurred in providing notice and an-opportunity to 'respond do not impose "costs mandated 
by the state". 

Rowever, the Commission found that under circumstances where the adverse comment affects , 
the officer's property or liberty ihterest as described above, the following requirements imposed 
by the test claim legislation are not required by the due.process clause: 

Obtaining the sigdature of h e  .beace offickr on the adverse comment, or 

Noting the p,gice officer's ra:&sal to @ adverse ,comment and obtain the peace 
officer's si@a&e or initials imdei si'ich cirbuistancss. 

The D e p W e n t  Fin,pce ..%$$he State Peyslo~$:.Board state.$ the following: "Lf the adverse 
comment can be,$@idefeda 'kit@ r$$fidtqid,' hqwgv&r, the ,~0~0~igx&dr=d 'notioe' and 
the 'opportunity to . ' re~~ond ' 'ma~'a l read~ be.requ&ed-bjr due process.   he extent of au,e process 
due an employee wlio &Eers an official reprimand is not en&ely clear," 

h e  Commission agreed thh if the advers~ comment r~Bults in, or i s  considered a ulittep a 

reprimand, then notice and an opporhmiw to-respond is already'required by the due process 
clause and are not reimbursableitate pyd$$!a~tivi?ies., Hwever,; due pmcess does, nbt 
require the local agenky t<db.+ $iii;&&na+ o f  t+,p,Face pffider on thg adverse comhent , or 
note the peace officer,h refUsd io sign &$gdv&ie co-eni-ad ;bt& the peace oEc&'s 

signature or initials unddr such ciroufist&cesi ~ ~ d o f d i n g l ~ ;  the ~ammissidiTf&id thatthese 
two activities required by thelest c l ~ l i g i i l a t i o n  w h  a i ~  aaverse cdiiik6nt ti rece'ived . ' 

constitute a new program or higher level of service and impose "costs mandated by the state" 
under Government Code section 175 14, even where there is due process protection. 

, . 
The Legislature has also established protectioa for local public employees similar to the 
protections required by Government Code sections 3305 and 3306 in statutes enacted prior to the 
test claim legislation. These statutes are discussed below. 

' I  Shelly, supra, I5 Cal.3d 194. 

~ o ~ s o n ,  supra, 139 Cal.App.3d 347, 



Existing Statutow Lav Relatinp to Counties . . 
Government Code sectidn 3101 1, enacted in 1974,'~ established review and respoqe protections 
for county employees, That section provides the following: 

"Every county employee shall have the right to inspect and review my official 
record relating to his or her perforqanci as an employee'ok to a grievance 
concerning the employee which is kept or maintained 'by the county; provided, 
however, that 'the board of supervisors of any county may exempt letters of . 

reference from the provisions of this section. 

The contents of such'records shall be rnade"availab1e to thk ekployee for 
inspection and review at reasonable intervds during the regular business hours of 
the county. 

The county shall provide an opporhi ty  for the employee to respond in writing, 
or personal interview, to any informatioh about which he or she disagrees. Such 
response shall become a permanent part of the er$loyeeYs personnel reoord. The , 

employee shall be responsible for providing t hewr i~en  responses to be included 
as part of the employee's permanent personnel record. 

This section does not ~pply~to  the record of an employee relating to the 
irzvestigation of a possible criminal ofen;re."@mphasis added.) . . 

Therefore, the Commission determined that uhder &sting law, bounties are required tospro$ide 
a peaoe officer with the opportunity to review and respondto an adyerse comment ifthe 
comment does not relate to the investigation of a possib)e c;irninal, o f f e ~ q e . ~ ~  undpr such 
circumstances, the Corninission found that the review 8nd r6sljonse'provisions of ~ o v y p n e n t  
Code sections 3305 and 3306 do not constitnte a new -piogr& or higlier level of servicdJi 

However, even if the idverse coniment dqhb not &at= to thk investigkion of a'possible criminal ' 

offense, the ~ o d s s i o n  found that the following activities r e q ~ e d  by the test claim legislation 
were not required wider exisihg law: , .. . 

i 

Providing notipf ofthe %dverse 'comment; and 

Obtaining the signature of the pence officer on the adverse comment; or 

the adverse cbmmeht on tl16 docliment and Noting the peage officer's refu;,@ to sign . 

obtaining the signature or initids bf t h k  pbace o'fficar underf&ch cirhumstances. . f 

Accordingly, the Commission found that the above activities  constitute.^ new program or higher 
level of service and impose "costs mandated by the state" under Government Code section ., . 
17514. 

Furthermore, the Commission foundlthat when the adverse comment does reIate to the 
inves,tigation of a possible criminal offense, the following activities constitute a new program or 

'" The Commission found that Government Code seotion 3101 1 doas not impose a notice requirement on counties 
' since section 31.01 1 does not require the oounty employee to review the comment before the oomment is placed h 

the personnel flle, 



higher level of service and impose "costs mandated by the state" under Government Code 
section 175 14: 

Providing notice of the adverse comment; 
. v 

Pr~viding an opporhinity to review and sign the adverse comment; and 

Obtaining the signature of the peace officer on the adverse comment; or 

a Noting the peace officer's refusal to sign the adverse comment on the document and 
obtaining the signature oi initids of the peace officer under such circ~unstances. 

exist in^ Statutory Lmy re la tin^ to Cities and Special Districts 

Labor Code section 1198.5, enacted in 1 9 7 5 , ~ ~  established review procedures for public 
employees, including peace ofEcers employed by a city or specialdistrict. At the time the test 
claim legislation was enacted, Labor Code section 1 198.5 provided the following; 

"(a) Every employer shall at reasonable times, and at rensonable intervals as 
determined by the Labor ~ornmissioner, upon the request of an employee, permit 
that employee'to inspect such persobel files which are used or have been used to 
determine that employee's qualifioations for employment, promotion, additional 
compensation, or termination or other disciplinary action. 

(b) Each employer subject to this section shall keep a copy of each employee's 
personnel file at the place the employee reports to worlc, or shall make such file . 
available-at such place within a reasonable period of time after a request therefor 
by the employee. Apublic employer shall, at the request of apublic employee, 
pernzit,the employee to inspect the o~~iginalper~sonnelfiles at the location where 
they are stored at no loss of compensation to the employee. 

(c) This section does not apply to the records ofan enzployee relating to ihe 
investigation ofapossible cl;l'minal ofense. It shall'not appIy to letters of 
reference. , I 

(d) If a locnl agency has established m independent employee relations board or 
commission, 'my matter or dispute pertaining to this section sh l l  be under the 
jurisdiction of that board or commission, but an employee shall not be prohibited 
from pursuing any available judicial remedy, whether or not relief has first been 
sought from a board or commission. 

(e) This section shall apply to public employers, including, but not limited to, 
every city, co~nty,  city and county,' district, and.every public and quasi-public 
agency. This section shall not apply to the state or any state agericy, and sl~all not 
apply to public school districts with respect to employees covered by Section 
4403 1 of the Education Code. Nothing in tlis section shall be coilstrued to limit 
the rights .of employees pursuant to Section 3'1 01 1 of the.Government Code or 

'' Stab, 1975, c. 908, 5 1. 



Section 8703 1 of the Education Code, or to ~rovide access by a public safety 
employee to coddentid preemployment i~~formation."~~ (Emphasis added.) 

Therefore, the   om mission determined that under existing law, cities and special districts are 
required to provide a peace officer the opportunity to review the adverse comment tfthe 
comment does not relate to the investigation of a possible criminal offense." Under such 
circumstmces;the Commission found that the review provisions of Government Code sections 
3305 and 3306 do not constitute a new program or higher level of service, 

However, even if the adverse comment does not relate to the investigation of a possible criminal 
offense, the Commission found that the following activities.required by the test claim legislation 
were not required ~ n d e r  existing law: 

Providing notice of the adverse comment; . 

Providing an opporiunity to respond to the adverse comment within 30 days: and 

Obtaining the signature of the peace officer on the adverse comment; or 

Noting the pence officer's refusal to sign the adverse comment on the document and 
obtaining the signature or initiklg of the peace officer under such circ&stances. 

Accordingly, fhe Compission fo~md that the above activities 'constitute a new program or higlier 
level of service and impose "costs mandated by the state" under Government Code section 
17514. 

Furthermore, the Commission'found that when the adverse,comment does relate to tlie 
investigation of a possible ariminal offense, the following activities coiwtitute a new program or 
bigher level of service and impose "costs mandated by the state" under Government Code 
section 175 14: 

Providing notice of the adverse comment; 

Providing an 6pportuni!y, ti review aqd sign the adverse comment; 

Providing an' opporhmity to respond to the adverse comment within 3 0, days; k d  
, . 

Obtainbig the signature of the peace officer on. the adverse comriieiit; or 

Noting the peace officer's refusal to s i ~  the adverse comment on the document and 
o b t w g  the; signatur'e or initials of the'ieace officer under such circumst~ces. 

Exiftin$? Statutory Law Relatiran to School Districts 

Education Code section 4403 1 establishes notice, review and response protections to peace 
officers employed by school districts. Section 4403 1 provides in relevant part the following: 

56 Labor Code section 1198.5 was amended in 1993 to delete a11 provisions relating to local public employers (Stats. 
1993,. c. 59,) The Legislature expressed its intent when enacting the 1993 amendment "to relleve local entities o f  the 
duty to incur unnecessary expenses,. ." 
" The Comrnisslon found that Labor Code section 1198.5 does not impose a ilotioe requirement on counties since 
section 1198.5 does not require the city or special district employee to review the corfllnent befora the colllment is 
placed in the personnel file. 



"(a) Materials in personnel files of employees that may serve as a basis for 
affecting the status of their employment are to be made available for the 
inspection of the person involved. ' 

"(d) Infornzation of a derogatory nature, except [ratings, reports, or records that 
were obtained in connection with apromotional exarninationl, shall not be 
entel4ed orfiled unless .and until the enzployee is given notice and an opportunity 
to review and'comment thereon ... An employee shall. have the riglit,to enter, and' 
have attached to any- derogatory statement, his own comments thereon.. . . 3,  

(Emphasis added.) 

Education Code section 8703 1 provides the same protections to cbmrn~mity college diskkt 
employees. 5E 

 heref fore, the Commission determined that existing law, codified in Educetion Code sections , 

4403 1 and 8703 1, rec~uires school districts and c o m m ~ t y  college districts to provide a peace 
officer with notice and the oppoi-tunity to review and respond to an adverse comment fthe 
comment was not obtained in connection with a promotional examination. Under such 
circ~nlstances, the Commission fourid thai the nbtide, review and response provisions of 
Government Code sections 3305 and 3306 do not constitute a new program or higher levellof 
service. 

However, even when Education Code sections 4403 1 and 8703 1 apply, if the adverse comment 
was not obtained in connection with a promotional ex&ation,.the Commission found that the 
following activities required by the test claim legislation were not required under existing law: 

Obtaining the signature of the peace officer on the adverse comment; or 

Noting the peace officer's refusal to sign the adverse comment on the document and 
obtaining the signature or initi.als of the peace officer under such circumstances, 

^ Accordingiy, the Commission found that the above abti$ities'con&iutk a new program or higher 
level of service and impose "costs mandated by the stateH,under Government Code section . 
175 14. 

Furthermore, the Commission found that when the adverse comment is obtained in connection 
with a promotional examination, the following activities constitute a new program br.highe! level 
of service and-impose "costs mandated by the statel,under Government Code section 17514: 

. . .  

Providing notice of the adverse comment; 
, . 

* Providing an opportunity to review and sign the adverse comment; . 
Providing sll opportunity to respond to the adverse comment within30 days; and 

r Obtaining the signature of the peace officer on the adverse cornmerit; or 

a Noting the peace officer's refusal to sign the adv$?se comment on the dockhentmd ' . 

obtaining the signature or initials of the peace officir undPii such circumstances. 

. . 

5 B Education Code sections 4403 1 ad'd 8703'1 ware derived from Education Code section 13001',5, which was . 
xiginally added by Statutes of 1968, Chapter 433. 



- . ,  . 

Based on the forebbing analysis, the Commission concluded that the test claim legislition 
constitutes a partid reimbursable state mandated program pursuant to article XI11 B, section 6 of 
t he  California. Constitution for the following reimbursable activities: 

1. Providing the opporhmity for an administrative appeal for the following discblinary actions 
(Gov, Code, § 13304, subd. (b)): 

Dismissal, demotion, suspension, salary reduction or written reprimand received by 
probationary and at-will employees whose liberty interest are not affected &el; the 
charges supporting a dismissal do not harm the employee's reputation or ability to find 
future employment); ' 

Transfer of perm'anent, probationary and at-will employees for purposes of punishment; 

Denial of promotion'for permanent, probationary and at-will employees for reasons 'other 
than merit; and I 

Other actions against permanent, probationary and at-will empIoyees that result in 
disadvantage, harm, loss or hardship and impact the career opportunities of the employee. 

2. Conducting an interrogation of a peace officer while t11e officer is on duty, or ~ompens~lting 
a tlle peace offioer for off-duty time in accordance wit11 reg~dar depa&nent procedures. (Gov. 

Code, 6 3303, subd, (a),) 

3. Providing prior notice to the peace officer regarding the nature of the interrogation and 
identification of the investigathg oEcers. (Gov. Code, 5 33 03, subds. @) and (c),) 

4. Tape recording the interrogation when the employee records1 the ihtenogation:' (Oov. Code, 5 
3303, subd. (g).) . 

5. Providing the employee Yvith access to the tape prior to any further interrogation, at a 
subsequent time, or if any further proceedings are contemplated and the further proceedings 
fnll within the followi,ng categories (Gbv: Code, 3303, subd. (g)): 

(a) The further proceeding is not a disciplinary action; 

(b) The M e r  proceeding is a dismissal, demotion, suspension, salary reduction or 
written reprimand received by a probationaryror at-will employee whose~libei-ty 
interest fs not af3ected (i.e., the charges supporting the dismissal doe not harm the 
employee' s reputation or ability to find future employment); 

(c) The further proceeding is a transfer of a permanent, probationmy or at-will employee 
for purposes of punishment; 

(d) The further proceeding is a denial of promotion for a permanent, probationary or at- 
will employee for reasons other than merit;, 

(e) The f i rher  proceeding is an action against a pernianent, probationary or at-will , . 
employee that ~esults hi disadx,antage, hym, loss or hardship and impacts the career 

' 

of the employee. 

6, Producing trklscribed copies of mly notes made by a stenographer at an interrogation, and 
reports or complaints made by investigators or other persons, except those %at, are deemed 

' 



confidential, when requested by the officer h the following c i rc~s tances  (Gov. Code, 
§ 3303, subd. (g)): 

(a) When the investigation does not result in disciplinary action; and 

(b) When the investigation res~dts in: 

0 A dismissal, demotion, suspension, salary reduction dr written reprimand received 
by a probationary or at-will employee whose libeicy'interest is not affected (i.e.; 
the charges supporting the dismissal do not harm the employee's reputation or 
ability to find future employment); 

A transfer of a permanent, probationary or at-will employee for purposes of 
punis hrnent; 

0 A denial of promotion for a permanent, probationnry or at-will employee for 
reasons other than merit; or 

Other actions against a permadiht, probationary'or at-will emplqyee that result in 
disadvantage, harm, losg or hardship and impact the career of the employee. 

6. Performing the following activities upon receipt of anadverse cornmant (dov. Code, 5 5  3305 
and 3306): 

School Districts 

(a) .If an adverse comment results in the deprivation of employment through dismissal, 
, suspension, demotion, reduction in pay or written reprimand for a permanent peace 

officer, or hanns the officer's reputation and opportunity to find future employment, 
then schools are entitled to reimbursement for: 

0 Obtaining the signature of the peace officer on the adverse comment; or 

0 Noting the peace officer's refusal to sign the adverse conmient dn the doc~unent 
and obtaining the signature or initials of the peace officer under such 
circumstances. I 

@) If an 
then 

. adverse comment is obtained in connection with 
school districts are entitled to reimbursement for 

a promotiopal examination, 
the following activities: 

Providing notice of the adverse comment; 

Providing o~portunity to review and sign the adverse comment; 

Providing an opportunity to respond to.the adverse comment within 30 days; and 
, 

Noting the peace officer's refual to sign the adverse comment on the document 
and obtaining the signature or initials of the peace officer under such 

(c) If an adverse comment is not obtained in connection with a promotional examination, 
then school districts are entitled to reimb~rsernent for: ' 

a Obtaining the signature of the peace officer sn the ndverse comment; or 



Noting the peace officer's refusal to sign the adverse comment on the document 
and obtaining the signature or initials of the ljeace officer under such 

1 circ~unstances. 

Counties 

If an adverse comment results in the deprivation of employment 
suspension, demotion, reduction in pay ok writfen rqprimand for 
officer, or harms the officer's reputation and opportunity toafind 
then counties me entitled to reimbursement for: 

through dismissal, 
a permanent peace 
future employment, 

Obtnining the signature of the peace officer on the adverse comment; or 
I .  

Noting the peace officer's refusal to sign the adverse comment on the document 
aud obtaining the signature or initids of the peace officer ~mder such 
circumstances. 

(b) If an adverse comrnent is related to the investigation of a possible criminal offense, 
then counties are ehtitled to reimbursement for the.following activities: 

Providing notice of the adverse cormhent; 

Providing k oppothmity to review and sign the adverse comment; 

Providing an opportunity to respond to the adverse comment within 30 days; and 

e, Noting the peace officer's refusal to sign the adverse comment on the document 
and obtairjing the signature .or initials ,of the peace officer ~mder such 
circumstances. 

(c) If an adverse comment is not related to the invest&ation of a possible criminal 
offense, then counties are entitled to reimbursement for the foIlowing activities: 

Providing notice of the adverse comment; and - - '  

Obtaining th$sibature of the peace officer on the adverse comment; or 

Noting the pence officer's refusal to sign the adverse commeq! on the document, 
and obtaining b e  signature or initials of the geace officer undbr such 
circumdt&des. 

Cities and Suecial Districts 

If an adverse comment results in the deprivation of employment through dismissal, 
suspension, demotion, reduction in pay or written reprimand for a permanent peace 
officer, or harms the officer's reputation and opportunity to find future e r n p l ~ y ~ e n t ,  
then cities and special districts are entitled to reirnb~sement for: 

9 Obtaining the signature of the peace officer on the adverse comment; or 

Noting the peace officer's refusal to sign the adverse comment on the document 
and obtaining the signature or initials of the peace officer under such 
circ~unst ances. 



(b) If an adverse comment is related to the investigation of a possible criminal offense, 
then cities md special districts are entitled to reimbursement for the following 
activities : 

m Providing notice'of the adverse comment; 

Providing an opporhiity to revie* and sign tlie adverse cominent; 

' a Providing an opportunity to respond to the adverse comment within 30 days; and 

Noting the peace officer's refusal to sign the adverse comment on the document 
and obtaining the signature or initials of the peace officer under such 
circumstances, 

(c) If an adverse comment is not related to the investigation of a possible criminal 
offense, then cities and special districts are entitled to reimbursement for the 
following activities: 

Providing notice of the adverse, comment; 

, 8 Providing, an oppo@mity to respond to the adverse conment within 30 days; and 

Obtaining the sigriature of the peace oficer on the adverse comment; or 

Noting tlie peace officer's refusal to sign the adverse colnment on the document 
and obtaining the signature or initials of the peace officer under such 
circumstmces. 
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(No audible response :) 

1 

2 

3 

= I CKAIRPERSON PORINI: A11 right. That whittles down 

All those in favor indicate with "aye.ll 

( ~ f  firmative Response by Several Commission Members. ) 

CHAIRPERSON PORINI : Opposed? 

our agenda significantly. 1 
MS. HIGASHI: This brings us to Item 2, which is the I 

8 

9 

This 'is a test claim filed by khe City of 

test claim hearing on the Peace Officers Procedural Bill of 

Rights. 

10 

11 

12 

14 ( Sa,cramento. The test claim legislation provides procedural I 

Camille Shelton, of our staff, will present this 

item. 

. MS. SHELTON: Good morning. 

' ' 5  ( protection to peace officers employed by local agencies and I 
I school districts wheq a peace officer is interrogated Ey the 

17 1 employer is facing punitive action or receives an adverse 
I-B 1 comment. 

All parties agree that the test claim legislation 

22 1 United States and California Constitution. 1 

2 0  

2 1  

imposes some of the notice,and hearing protections to 
.. . , 

employees that are required by the due process clause -of the 

25  1 .legislation iri order to determine that the activities 
23 

2 4  

Tkie commissidn has required to analyze this 

connection between a due process clause and a test claim 

I those activities impose costs maq~ated by the state; however, 
2 6  

27 
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required by the test claim legislation constituted a new 
. . ,  

program of a higher level of service and to determine whether 



1 )  the parties dispute how far thedue process clause goes and 

2 1 when the requirements of the test claim legislation kicks in. 

the Commission approve . . the test claim for the activities 

3 

4 

6 1 identified on pages A-3 through A-6 of the staff analysis. 

The main issues in dispute are bulleted on pages A-2 

and A-3 in the Executive Summary, Staff recommends khat 

MS.'CONTRE~S: Dee ~ontreras, Director of Labor 

7 

8 

9 

10 

l2 I Relations for the. ~ity'of Sacramento. 

Will the partie~~please state their names for the 

record. 

MS. STONE : My name is Pamela Stone. I Im here on 

behalf of the. City of Sacramento. 

MR.' TAKACH: Edward Talcach, T-a-k-a-c-h, Labor 

Relations Officer of the City of,Eacramento, ' . 

MR. BURDICK: Allan ~urdick on behalf of 'the 
. , 

California Cities1 SB 90 Service. 

l7 1 MS. STEIN: I1m Elizabeth Stein. T 1 m  staff counsel 

representihg the State Personnel Board. 

MR. SHINSTOCK: Joseph Shinstock representing the 

Department of Finan,ce. 

MR. APPS : Jim Apps with the ~e~artkent of ~inyhce. 

CWIRPERSON PORINI': A.11 right. 

Do we need to do any swearing in of our witnesses? 

MS. HIGASHI: Yes, we do. 

Will all of.the witnesses please .raise their right 

hand : I 

Do you solemnly swear or affirm that the testimony . 

2 8 which you1 re about to give to th@ Commission is true and 

Vine, McKinncq - (916) 371-3376 9 



6 1 the Commission, Our presentation is going to start with 

1 

2 

I ' 3 

4. 

5 

correct based upon your personal knowledge, information or 

belief? 

(Unanimous affirmative response by the wiknesses.) 

MS. HIGASHI: Thank you, 

MS. STEjIN: ~ o o d  morning' Madam Chairman, Members of 

8 / the City of Sicramento; and we're all available here to 
7 Ms. Dee Contreras, 'who is the Director ,of Labor ~e1atio.n~ for 

9 

.10 

answer any questions your  omm mission may have. 

CHAIRPERSON PORINI: Thank you: 

11 

12 

I 

MS. CONTRERAS: By way of background, I've been 

involved with labor'relations for the city for a little over 

13 

14 

nine years and I've been director for the past four. Before 

that, I was a labor relations representative, and I was the 

' 5  
i 

~6 

person assigned to the police department, so I was involved 
. . - . .  

with police discipline matters and intimately involved with 

17 

18 

19 

the activities that are involved with POBOR here. 

And Ed is my senior staff, who is currently assigned 

to the police department, who haB been dealing with them 

2 0  

21 

22 

27 1 active Internal Affairs ~e~artment, processing. somewhere in . 

since I left and also has a background in law enforcement, 

having been a police off'icer himself in the past, so he is 

also familiar with and has been representing both employees 

23 

24 

25 

26 

, the n~ighborhood 0: 80 cases a year and performing hundreds 

and the management side, in terms of police departments, for 

in excess of ten years now. 

The City of Sacramento is not a particularly large 

jurisdiction, as the state goes, but we do have a relatively 

Vine, McXinnon & Hall (916) 371-3376 . - . - - 
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1 of Internal Affairs' interviews a year. ,So the impact of 

I this legislation, if it'has any impact at all in the I.A. 

5 sergeants who are assigned to Internal Affairs. And we're I 

3 

4 

process, is substantial, when you start looking at that. 

As a small department, we generally have three 

8 or more police disciplines a year. I 

6 

7 

talking about hundreds of interviews, so the impact on people ' 

and their jobs is substantial. And we actually implement 40 

11 I specific, single case. So when we say 80 caaea, , . that doeen,' t 

9 

10 

We can have active years in which one complaint - -  
one complaint resulted in 67 disciplines related to that 

those things exist outside of the requ5rements of POBOR, but I 

12 

1 3  

1 4  

15 

1 6  

1 they first require a property interest in the job. The 

mean 80 people are involved, it could be significantly more. 

than that, who wind up being reviewed in the course of that 

process. 

It's important to distinguish the things that are 

required by Skelly and due process, and we recognize that 

l9 I reason the public employer has those mandates and those 
20 1 requirements is because when public employment, when it is 
21 1 career or permanent or whatever the title the entity gives 

2 4  I something serious happens. And then, because we are a,public I 

22 

23 

25 1 ,  jurisdiction, we are required to give them due process in I 

it, is given to people, it is presumed that a property right 

attaches to it and that employment will continue unless 

26 1 order ' to allow them to defend their property interest in 
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their job. 

By definition, that means employees with no property 



11 intirest dontt have those rights. And, yet, POBOR mandate-s 

2 thoa; rights, in terms' of all' sworn police officers. So all ' I  . I 
3 / swornpeace officers is what the statute uses. 

POBOR,  - - excuse me, Skelly and due process. require a 
5 ( fact-finding investigation,, alwayfi a good practice, notice 

they are disciplined. There,is,no requirement to provide 

6 

8 I information to an employee who, as a result of an 

and opportunity to the pergon who is being disciplined, if 

I investigation, is not disciplined, but there are situations 
l o  I in which POBOR requires, in fact,that they be given, 
l1 I information that wou,ld not otherwise be - -  they would not 
12 / otherwise be entitled to. 
l3 I Skelly  doe,^ .not apply, a's 1, said, to probationary 

14 

15 

and at-will employees, and it does not arise for rep;imands 

or suspensions of short duratiop. The Skelly case itself- 

,6 

17 

18 

21 1 rights arise. , . ,  1 

involved a termination, but, as you know, decisions like that 

are reinterpreted by the courtg regularly. And there are 

cases that indicate, for example, suspensions of five and 

19 

20 

In the City.of Sacramento, letters of reprimand do 

possibly even 10 days do not require the same protectione as 

does ,Skelly. So theret s some que5tion a$ to whera those 

23 

24 

not require that we provide information to the employee. 

They don't get a Skelly package in the city. We don't issue 

2 5  

26 

I 
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an intent' letter'. In normal discipline, under Skelly, you 

issue an intent letter that says, "This is what we're going 

2 7  

'8 

to do. YOU have a sk'eily hearing, which- is a review process; 

an informal review, prior to the implementation of final 



1 discipline. fl 1 I 
2 

3 

, And, the city, we ,then issue a separate, final . 

discipline letter that varies by'jurisdiction. But, in the 

4 

5 

6 

i the State of California that are impacted by Lhis, if they 

. . 
local, entities, when you talk about what the impact this has 

on cities, counties, local jurisdictions, agencies, GPAs, 

Joint Powers ~gencies/~dministrations, those are all public 

' 7  

9 / have peace officers working in those jurisdictions,, as do 

entities, there are hundreds, perhaps thousands, of them',in 

10 

11. 

l3 i greater'rights in those areas. There's no obligation, in a I 

most cities and counties. . . 

As a practical matter, it doesn't apply for us, in 

12 

I normal interview, to notify the person of what it is you're I 

' terms of reprimands, absent POBOR, and POBOR creates' some 

15 1 investigating. We can call in, and do, miscellaneous I 
employees in the City of Sacramento and begin an 

for, what it is we're going after., 
191 . 

17 

18 

You can't do tha.t .with peace officers. You have to I 

investigation, a fact-finding process, without telling them 

what it is., what the complaint is, what it is we1 re looking, 

21 1 notify them what it is you're investigating, what the 
22 1 complaint i~ alout. It becomes complicated, because, if you 

2 3  1 give them the name of the complainant, you create other I 

27 1 burdeia on the local government, i n  terms of the right. to 

24 

25 

26 

28 1 know, the nature and area of the investigation, 1: also 

problems as you go through this process. 

. So, as ,ygu can see, it1 a much more sensitive .and 

creates a greater burden. It substantially increases the 
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1 

6 ) didnl t know what it is you were looking for or at. 

hampers the investigative proces.s, because,, when you give a 

2 

3 

4 

5 

. . . , / There1 s a limitation on the number of interrogators 

person information before that you get - -  before you are 

allowed to interrogate them, it allows them an opportunity to 

create, reflect or refresh facts that might have come out 

differently in a straightforward investigation where they . 

8 1you can have with the employee at a given time, which can . 

9 

,10 

14 / you reinterview the employee after koulve interviewed 

impact your investigation and can make a difference, in'terms 
. . 

of the kinds of queitioning that goes on. 

11 

12 

13 

15 / intervening witne~ses,, that that means if you are taping you ' 

They have a right to a transcript, of a prior 

interview before there s an additidnai interview. That 

can - -  if you are interviewing a large number of people a.nd 

16 

17 

2 2  1 Sacramento. 

have to, in essence., re-transcribe the process. And 1'11 

talk about taping a little bit more in a second. 
18 

19 

2 0  

21 

Our current pol'ice chief, for example,' who never 

2 4  worked as a civil service employee in the City, has no right, I 

They have a right of'review for at-will employees. 

POBOR creates protections up to the .level' of the Chief of 

Police.' I'm not sure that, when the Legislature did this, 

they intended to protect Chiefs of Police in the City .of 

2 5  i wh,atsoever, to' return to any other classification and is an 
2 6  at-will employee. By that, in the normal context of law in 

Vine, McKinnon ,916) 371-3376 14 

27 

' 8  

the State of ~,alif~rnia, he can be released for any reason o r  

no reason, as long as it's not an illegal reason, and that's 



I the end of his employment. . . I 
On the other hand, he has POBOR rights ,which gives 

6 / concern is : They want a definition of an administrative 

3 

e 4 

5 

process that will be mandated for POBOR managers, . . 

him substantially greater rights than he would have as an 

at-will employee. In fact, ib a major dispute with some 

employees who may, some day, be managers, their biggest 

should they become managers, because they know what their 
. I 

l2 1 sacrosanct with them, that they're not willing to give it up; I 

9 

10 

11 

1 3  1 and they see it as an integral part of their ongoing job 

civil protections are. 

'And.itls been an interesting struggle to try and 

deal with them on that issue, because tthis right is so 

There are impacts beyond discipline in th$t it 

14 

15 

rights. And we've tried to deal with that in a variety of 

'ways, but the practical. matter is: There is an impact of 

2 1  disciplinary transfers. They don't exist under the civil 

19 

2 0  

2 2  1 service rules; they don't exist in any other process. 

affects transfers, whether or not there's a financial impact 

from the transfer. We have no such thing in the City as 

But, if we diecipline s.ornebody . and also transfer . 

24 1 them from ,their aseignment, we are now in a.posikion where we I 
2 5  1 are .compelled to treat that as if it is discipline and to, in 

In fact, in the latest incident of that, we treated 

26 

27 

I I 

Vine, McKinnon 8 " -- < 
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essence, give them some sort of a third-party neutral review. 

of the transfer, the same as if it were a normal discipline., 



1 

4 have quite a bit of litigation over what POBOR rights are. 

it as if it was part of the discipline process instead of 

2 

3 

The law says "punitive  transfer^,^ but what's a punitive 

transfer is in the eye of the beholder. 

separating them out, because the city attorney was very 

concerned that we would wind up in a situation where we would 

I received this morning - -  apparently, you'lve . 

received,a DPA case, which' has no precedential value, by the 

way, at the local government 'level, that says that a transfer 

is in the.eyes of the beholder, an employee - -  if this is an 

issue pf fact. Well, an issue of fact, where you have no 

process, means y,ou have to litigate all those issues. That's 
1-2 I 
l3 1 a burden that i e  difficult 5or' the employer, and, again, 

l4 1 exists only because of this statute. 
l5 I 'Employees often see operational moves as punitive. 

- 6  I If they don't like the reorganization of the department, if 
l7 1 they dont,t like going to neighborhood policing, if they 

believe going to neighborhood policing requires a 75-percent 

increas'e in the numb& of polihe officers in the city, as 

remarkably not our association did, then they don't see, when 

21 I you do it, that it isnt t punitive when you start assigning 
22 I people. Those become struggles on a day-to-day basis that 

25 1 Foes beyond a liberty interest. A liberty interest arises 

23 

24 

should not occur and do occur because of the impact of this. 

Probationary employees have a review right that 

Vine, McKinnon. & Hall 9 )  371-3376 
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27 

28  

when the employer releases somebody on probation for reasons 

that basically impugn, =n a significant way, their character 

such that they would have difficulty getting another job. If 



4 1 s t a t e d  reason. We have a l e t t e r  which says, llYoulre be ing  

1 

2 

3 

I released you f o r  dishonesty o r  t h e f t ,  f o r  example, t h a t  

would apply. 

In  the  Ci ty ,  we' d o n ' t  ever re lease  anybody f o r  any 

6 pos i t i on  during t h e  probationary period.  Thank you very I 
5 relea'sed because you f a i l e d  t o  meet the  requirements of t h e  

7 

8 

9 

much. Have a happy l i f e .  Love, Dee. !I Tha t ' s  b a s i c a l l y  what 

t h e  l e t t e r  says .  And the  unions regular ly  object  t o  i t .  

A s  I s a i d  a t  the  beginning of t h i s ,  we have ve ry  

1 0  

11 

1 r eco l l ec t i on ,  80 o r  9 0  percent  of them actual ly,come through 

s t rong  language i n  our c i t y  cha r t e r  regarding our r i g h t s  

dur ing probation,  and we don1 t in tend t o ,  i n  any way, reduce 

12 

13 

1 and request a review and discuss ion of the  bas i s  f o r  i t ,  and 

,them; however, we r egu la r ly  have a review of probati.onary 

o f f i c e r s  who f a i l  a s  po l i ce  o f f i c e r s .  And probably, based on 

16 they go' over a l l  t h e  documents t h a t  were i n  t h e i r  f i l e .  I 
It c r ea t e s  an ob l iga t ion  f o r  us to.dqcument and 

18 (1 j u s t i f y  our decidion-making pr0ce.a during probation,  which 

19. 

2 0  

' 2 4  ) agency t o ,  i n  f a c t ,  t ape  in terviews.  And I know t h a t  i t  can 

/ 

i f i  unneceesary, and, i n  f a c t ,  i s  i n  con f l i c t  with t he  condept 

of probation,  t o  have t o  defend t h a t  deciaion a t  t he  end of 

2 1  

22 

23 

, t he  l i n e ,  p a r t i c u l a r l y  given t h e  kind of language we have i n  

our cha r t e r .  

The r ight ,  t o  tape  c r ea t e s  an ob l iga t ion  on the  

25 be argued t h a t  i t  doesn ' t ;  however, l e t  me t r y  and a r t i c u l a t e  

26 

2 7 

2 6  

the  prob.lem you f ace ,  i n  r e a l i t y ,  as  a l oca l  j u r i s d i c t i o n .  

In  t h e  S t a t e  of Ca l i fo rn i a ,  you don ' t  have t he  r i g h t  

t o  tape  somebody without t h e i r  permission. So, i n  essence,  



1 

- -- 

with every employee,' except sworn peace officers, we can say, 

' 2  
1 

3 

but we take. notes and they take notes. 1 

flNo, you can't tape this interview. Take notes. IT And we 

talce notes and they take notes. And - -  or we can tape and 

4 

5 

/ If the employee comes in and tapes, and, trust me, I 

they don't have to have a copy of it, but, i'f we transcribe 

it and do discipline, certainly we would give them that copy, 

11 ( then they have a record that we do nbt have or we must raly 1 

8 

9 

10 

12 1 on a tape created by the employee we ?r; investigating: That 

they all come in and tape, if they're sworn peace officers, 
( 

their attorneys come in with tapes. You wind up with two 

tape recorders on a :.desk. .If they tape and we do "not, 

l3 1 would not be a wise choice, from the employer's perspective. 

l7 i inferior record to the record that ihey have. 

1 4  

15 
I 

,6 

i .. .So it is essentially ' - -  it says they may tape but I 

. If we take notes and they tape, our notes are never 

going to be exactly the same as the tape is going to be if 

it's transcribed, so we ,wind up with what is arguably an 

19 1 the practical &pplication of that is:  or' everybody who I 
20 / comes in with a tape iacorder to tape, which is virtually 
21 1 every peace officer, we then must tape. And, if we tape; we, I 

24 ( everybody agrees is an anomaly, one complai~t wa had - -  Z O O ?  

2 2  

2 3  

25 1 MR. TAKACH: 240. i 

then, if we're 'going to reinterview, transcribe. 

In the case that I discussed earlier,,which 

28 ( it: You aan imagine the complication of going back and 
\ I 

2 6 

27 

I ' 
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MS. CONTRERRS: 240 people were interviewed in the 

course of one investigation and 67 disciplines flowed from ' 



6 th'eir transcript at that point in time, but, in order to ask 1 I 

1 

1 

2 

3 

4 

5 

reinterviewing people when you have 240 sets of transcripts 

to transcribe in order to get information you needed before 

you could ,reinterview 'those people as they went. 

* .  Some people who were intimately involved in the 

problem, in that particular case, you only had to give them 

10 basically running 24. h0urs.a day trying to keep up with the I 

7 

8 

9 

questions. about other people's transcripts or questions or 

statements, and to be clear and specific and fair to the 

employee, you basically had to do that. We had transcribers 

11 

'12 

13 

taping process in that interviewing parade that came out of 

that one cbmplaint. 

So it's not that we can tape or we cho'ose* to tape. 

14 

15 

20 I simple, it creates an obligation to process, file and 

I think anybody who's ever presented a case in front of an 

arbitrator would acknowledge that we must tape if the 

16 

17 

18 

19 

maintain those responses and attach them to the correct , 
. . 

employee does. Otherwise, we go to a hearing with a reaord 
I 

that is inferior to the record that the employee has. . . 
In the local government, POBOR also requires a right 

to respond totadversa documents. And, while that sounds 

22 1 document .and make sure they'get into the file. Generally, it 

25  1 I have seen responses to docurnent's,in which the 

23 

24 

also requires some administrate review and to discuss the 

response of the employee. 

Vine, McKinnon &Hall (916) 371-3376 19 
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employee wrote pages and pages and pages of info&nati,on 

and/or questions. And so it requires a substantial amount of. 

time to respond to that. That doesn't exist anywhere except 



1 3 1 discipline. They are probably 25 to 35 percent of what we do' , 

1. 

2 .  

here. 

Reprimand9 in the city are the most common form of 

4 

5 

in any given year. The fact that we' have. to provide an 

administrator to review for those is an additional burden. 

6 

7 

The fact that we have to maintain the kinds of recordkeeping 

that are involved in presenting.that information is.a 

8 ,substantially greater burden than what we have otherwise. 

9 

10 

13 1 from organizations. I 

We realize that there are a variety if impacts on 

local government.that are raised by the discipline process as . 

11 

12 

it exists without POBOR. And you have to do, for example, 

what's compelled, in terms of your own rules, and that varies 

They were 'negotiated out, in terms of dealing with the union,, 
I 

so that they don't - -  are no longer covered by it. 

1.4 

1 5  

I 

16 

'17 

In many jurisdictions that Ilve dealt with in the 

As I said, we don't liave disciplinary transfers. 

I'm sure there are many jurisdictions where the Civil Service 

Rules includes those things. You know, reprimands used to be 

covered by the Civil Service Rules in the City of Sacramento. 

past, reprimands are not considered formal discipline, at 

all, even written reprimands. Those are activities that the 

23 ( local entity is allowed and should be allowed to decide. And I 
24 1 the impact of this legislation is that we are required to I 
2 5  1 additional rights to people, and that necessitates - -  I 
26 / 'of necessity impacte staff, time, documentation and 
27 ( recordkeeping for all of those things. 

So to the extent that the sta'ff recommendation 

1 1 
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I because, again, our police chief is a gobd,example. 

1 

2 

3 

I Our Civil Service Rules give every other police 

acknowledges the additional burden placed on local . 

government, by that, we would concur.. 1. still have concerns 

that the at-will peace is not recognized in its to,tality, 

8 basically leave their exempt employment, g6 back to their I 

6 

7 

manager in the city - -  in Pact, if we were going to' terminate 

them, the right to revert to the bargaining unit, they 

9 

10 

last civil service status and then we fire khem. So it's . , 

kind of a two-step process. 

11 

12 

1 3  

14 

Under the Civil Service Rules, they carry some sort 

of historical perspective, and that's true of all employees. 

I lve never worked at the city as 'a civil service employee, so 

I don't have that protection. Somebody in my position who 

15 

,I6 

1 7  

1 8  

19 

24 1 staff recommendation. But we appreciate very much the work 

did, who came up through the ranks that had been in civil 

service previously, would, in fact, be able to revert back 

and have a hearing at that.point. 

But, in fact, they are all at-will employees. And,. 

short of termination,'they have, under our system, no right 

20 

21 

22 

23 

that the staff did, in the fact that they waded through what 

to appeal a discipline or to respond or t~ address discipline 

because they have no property interest in their management 

jobs. And, yet, POBOR gives them that. 

So I add that as an additional cpncern beyond the . 

26 1 is, what I t,hink, very arcane, difficult law that only 

. . 
Vine, McKinnon & Hall (916) 371-3376 
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28 

somebody who has to deal* with every day can appreciate, found 

that, in fact, the burden on cities, counties, and school. 



d i s t r i c t s  i s  subs t an t i a l  and does e x i s t  such t h a t  i t 1 =  a  I 
mandate from t he  S t a t e .  

Thank you very much. 

CHAIRPERSON'PORI 'NI :~  ~ l l  r i g h t .  Questions? 

. Next witness.  
. . 

MR. TAKACH: No, not  y e t .  

CHF-IRPERSON P O R I N I :  All r i g h t .  Then should we go 

with the  Department? 

MS. S T E I N :  I j u s t  have a few br ie f  comments. I'm 

Elizabeth S t e in  represent ing  t he  S t a t e  Personnel Board. W e  

addressed our comments i n  t h e  l e t t e r  t o  the s t a f f .  I ' m  j u s t  

going t o  address a  few th ings .  

, F i r s t ,  a s  f a r  a s  t he  City of Sacramento's comments 

t o  the  s t a f f ,  we bel ieve  t h a t ' w r i t t e n  reprimands a r e  e n t i t l e d  

t o  due process p ro tec t ions ,  t h a t .  the s t a t e  laws g ive ,  t hose  

protec t ions  t o  people who rece ive  wr i t t en  reprimands, mostly 

because of t he  Stanton case ,  Stanton v .  S t a t e  Personnel 

Board; and s t a f f a d d r e s s e d  t h a t  case.  
1 .  

And, i n  t h a t  case,  the re  i s  c l e a r  language t h a t  due 

2 0  I process p rb tec t ions  - -  t h a t  due process r ights .  a r e  'covered by 

2 1  1 POBOR and t h a t  POBOR i s c  cons&mrnate with,  the due process  

p ro tec t iona ;  And s t a f f  c i t e s  t h a t  case,  and we agree with 
. , 

23 1 s t a f f  Is ana lys i s .  

2 6  1 provide tape recordings f o r  those in te r roga t ions ,  bu t  I 

2 4  

2 5  

2 7  1 th ink ,  a s  a  matter  of l a w ,  i f  i t  ' w a s  l i t i g a t e d ,  they would 

. A s  f a r  as the  tape  recordings,  as  a  p r k c t i c a l  ma t t e r  

I can see t he  problems t h a t  l o c a l  governments have, having t o  

- q  I probably l o se  on t h a t  i s sue ,  because, a's ' s t a f f  a l s o  po in t s  

Vine, McKinnon & H a l '  (916) -371-3376 -- 
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1 

I that they are not entitled to reimbursement. 

- . .  

out in their analysis, the case law says that if itt"e not a 

2 

As far as things that we brought up i.n our letter, 

mandated activity, something that local government may do, 

I the State Personnel Board, there's only two things, at this 
6 point, I'd address. One is: I underatand that the I 1 

1 existed when the test claim came up, but I think,. it's 
, 7 

inherently wrong if you don't recognize the amendment to the I 

C-omrni13sion just looks at 'the legislation, POBOR, as it l 

Courts, as a matter of course, will talce judicial 

12 notice of changes in the laws. And, right now, as.of 
. + 

13 Decembern'98, there is no mandate by the State, under POBOR, 

people who have not passed probation, permanent employees; I 
1 4  

16 and to not recognize that, I think, would be wrong. It'll I I 

to give these appeal process rights to probationary - -  to 

17 

18 

19 

2 2  I The other concern would be: If you go back and you 

coma .out at some point, I would imagine, if the test claim is - 
either amended, but it just seems that the Commission should 

be able to recognize that and'provide that the State is no 

20 

21 

23 1 try and sort out which probationary employees wholve been. . I 

longer required to provide reimbursement for probationary 

employees after December '98 when it was amended. 

2 6 I usually a determination 'made,, by. court. and judges . 

24 

25 

So, if you go back and seek reimbursement for an. 

disciplined have been disciplined for things involving 
I ' 

liberty rights, who1 s going to make that d determination? It1 8 

28 ( appeal process that a probationary employee enjoyed because 
L n  2 .  

Vine, ~ c ~ i m o n " &  Hall (916) 371-3376 23 
. .  . ,- 

- 9 .  

632 



a reputation, because those people who are fired because of I 

1 

2 

4 ( something that will stigmatize their reputation are still, as 

of POBOR, you'd, have to loolc at whether or not a liberty 

interest was involved, because this is something stigmatizing 

5 

6 

I thinlc the law is as clear as the City contends. There are 

a matter of: due process, entitled to 8n. appea.1 process. So 

that Is just another thing I think the staif should - -  the 

7 

8 

Commission should look at when'. dealing with that issue. 

As far as the disciplina~ transfer cases, I don1 t 

10 

11 

And we think the Runyon case and the Howell case 

many. jurisdictions. The State, all the time, has cases of 

transf,ers that are, clearly designated as disciplinary. And, 

12 

13 

in those cases, the State does provide for due process 

protections. 

l7 for disciplinary reasons are not entitled to due process 

15 

16 

cited by the staff in their analysis are not clear, saying 

that disciplinary transfers - -  people that are transferred 

2 0 ( precedential decisions . 

1 8  

19 

That's all I have' right now. 

CHAIRPERSON PORINI: ~uestions? Department of 

rights. We thinlc that there' e a real -question tha't, perhaps, 

they are. And the State 'has &ecogniz1ed that in its own 

2 3 1 ~inance, do you - - 
MR. APPS : . No. We have nothing, really, to add at 

25 ) this point. 
CHAIRPERSON PORINI: All right. 

MS. STEINMEIER: I do have something. I would..like 

2 8  / to ask staff tosaddress, particularly, the last comment by 
Vine, ~ c ~ i n n o n  & Hal1 (916) 371-3376 -.. .- - - .  . 



Mrs. S t e i n  about t h e  due process  r i g h t s ,  p a r t i c u l a r l y  a s  t h e y  

r e l a t e  t,o t ran .s fers .  

Do w e  have something i n  t h e  a n a l y s i s  o r  would you 

l i k e  t o  - -  
MS.,SHEI;?'ON: ,We've addressed t h a t  on ,page  A - 1 1 ,  i n  

1:h.e second and t l ~ i r d  Bas ica l ly ,  it Is i n  your 

I -~ inde r  o r  - % -  I d o n ' t  t h ink  i t ' s  'going t o  be i n  t h e  b lue  

MR. BUPJ3ICK: Okay. 

MS. SHELTOW. We found two cases  dea l ing  wi th  - -  
d i scuss ing  t r a n s f e r s .  One was t h e  Runyon c a s e .  And, i n  t h a t '  

case, t h e  peace o f f i  cer d i d  rece ive  a  t r a n s f e r  p l u s  an 

sccompanying redu.ction i n  pay. And, i n  t h a t  case ,  t h e  c o u r t  

l i d ,  f i n d .  t h a t  t h e  o f f i c e r  was. e n t i t l e d  . t o  due process  

?1:,c;t: F I C ~  "i.~)11, . 

W e  cou.1.d n.ot f i n d  any' cases .  where t h e  o f f i c e r  was 

j u s t  t r a n s f e r r e d  a lone ,  without any accompanying reduc t ion  i n  

Jay o r  r educ t i an  of c l a s s i f i c a t i o n ,  o r  anything l i k e  t h a t .  

C1:l:lere was always something t i e d  t o  t h =  t r a n s f e r .  

The one, aa  Me. S t e i n  podnted o u t ,  we d i d  f i n d  was 

t h a t  Bowall case .  And, i n  t h a t  Howell case,  t h e  cour t  does  ' 

s t a t e  t h a t :  !'An, ampl..oyee enjoys no r i g h t  t o  con , t inua t ion ,  i n  

a. par . t i cu la r  job assignment.  So, from' t h a t  language, . we 

i n t e r p r e t e d  t h a t  an employee, a  permanent employee, does n o t  

have due process r i g h t s  f o r  a  pure t r a n s f e r ;  ,and t h a t  POBOR, 

i l : ~  t ha t  case,  you.ld yo beyond and c o n s t i t u t e  a new program, 

i f  i t  s j u s t  a. plme t r a n s f e r .  

C'EERIRPERSOl\T PORINI.:  Any o t h e r  response? . 

Vine, McKinnon 6c Hqll (.91.6) 371-3376 
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1 

. 2  

3 

MS. STEIN: My response to. that would be that Runyon' 

did involve the reduction in pay, in addition, but itls our 

opinion that the disciplinary transfer, itself, is certainly 

4 

5 

As far as Howell, it dealt with the issue of a good 

as harsh as a written reprimand, which is entitled to due 

process, that staff acknowledges. And if --: the court didn't 

6 

7 

9 1 cause for a late filing. And they never made the 

say that - - .  it was just silent, to the issue of a 

disciplinary tcansfer alone.' 

nature.. It; was going back to the lower court to figure that I 
1 0  

12 I out, so I do not think that the case law prohibits due 

determination that the transfer was, in fact, disciplinary in 

13 1 process rights for a disciplinary transfer. 
I The State has recognized those rights for its 

l5 I employees and believes that - -  itfa still an open question. 

l6 i I think if a court.waa to address it, that the court would I 
17 ( c6me dawn on the side of giving due process protection to 
1 8  1 those people, because it1 s diecipline 'in nature. Itf s 

l9 I certainly as harmful to one's reputation in the'file aB a 
2 0  1 written reprimand, which does provide for due process 

protections. 

CHAIRPERSON PQRLNI: .All right. Mr. ~~ltrarni? 

MR. ,BELTRAMI: Ms. Stein, how would you respond to 

24 1 the point- that was made in the instance of the'chief of 

2 7  I Chief of Police; if they1 re a permanent '  employee,^ is 'entitled ' I  

25 

2 6 

2 8  / t o  the same due process protection. I' 

Police, for instance? 

MS. STEIN: Well, 1.suppoee it depends on the - -  the . . 

Vine, McKinnon & U3l1 (,916) 371-3376 
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1 

2 

. ' MR. B E L T M I  : Well, he s an' at-will employee. He 

works for the County. Council sh'ould have the right to 

3 

4 

5 

So we would concede, probably, that they don1 t enjoy 

terminate without any reason, at all. 

MS. STEIN: Well, we did not address that issue, 

and, so, in the State, there1 a. been a court case that CEAs, 

6 

7 

8 

9 

that, at least the Personnel Board, because that has been 

which are sort of the state equivalent, the Career ~xecutive 

Assignments, do not enjoy due process rights. 

MR. BELTMI: Welre familiar with that. 

MS. STEIN: I'm sure you are. 

12 ( litigated on a state issue, on a similar sort bf issue. ' 
l3 1 MA. BELTRAMI: Ms. Contreras, I thought that t ~ e  I 
14 

15 

Personnel Board made an interesting argument, and, that is, 

that this is really good for you becauee'it tightens up 

16 

1 7  

18 

19 

23 1 processes, they are. naive in the extreme. I 

things so well, and, therefore', i t l ~  going to save you money. ' 

in the long run rather than cost you money.. 

Would you comment on that? 
, 

MS. COWRERAS : We were, discussing that iesue in the 

20 

21 

22 

In fact, the- amount of hostility and fighting that 

hallway. Itls funny you should aak. And I said that, I1To 

the extent anybody thinks that this law, in particular, or 

that legislation, in general, creates harmony and improves 

25  ( goes on about issues like whether or not you can transfer I '  

I . . 1 . . . . .  

Vine, McKinnon & Hgll (916) 371-3376 
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, 2 6  

2.7 

2 8  

pedple, whether or not, you have the-, right number of..people in 

an interview room, whether or not you get transcripts soon 

enough, we're having a struggle right'now in'the City of - ' .  



1 

2 

. 3  

Sacramento. ' . 
The initial contact process withaInternal Affairs is 

,what we call the blue sheet. It's mimeoed on blue paper. 

.4 

5 

You know what. the complaint is, who the offices is, 'who it 

involves, what the substance of the complaint is. And it 

6 

7 

8 

lo 1 it or anything, but they could look 3t. And then we got into 

used to be a way of introducing the employee to the 

investigation. 

When: they came in, we basically gave thetn the' blue 

9 

12. fights with counsel for the employees about whether or not 

,sheet. We showed it to them. They couldnlt taka it or copy 

l2 I the blue* sheet said what the questions they were asking 

l3 I related to, or, "Who was the person who filled it out? Well, 

14 

..,. 1 5  

who wrote that? Who filled that out? Therets two' 

handwritings on this piece of paper. t l .  S'o we stopped showing 

~6 

17 

18 

21 I handwriting. That blue sheet exists because of POBOR. I ' 

them the blue sheet. 

And now wetre in the middle of what will - -  what 

could very well wind up in arbitration, ,the issua of whether 

19 

20 

2 2  I mean, we struggled c-ontinuously about whether the &ployeesl 

I 

we changsd our practice by now reading the blue aheet to them 

but not showing it to them 60 they don't get to see the 

2 3  1 perception of )whether they' are getting all the rights that 
24 1 theylre entitled to, t o  say nothing of the fact that the law 

itself has continued to expand. 
2 5  1 
26 1 At one point, what wag required was some sort of 

(2'8 ( believe that everythingwB do is subject to third~~artl 
2 7  

- .  
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neutral review. We have to arbitrate everything. They want 

to take it through civil service or to an.outside binding 

I arbitration process or to court. So, no, .it hasn't created 

4 ( good will or a tighter procesa or help the relationship in 
5 ( any wak; 

I thinlc legislation rarely does that. But, in this I 
7 ( case, it has served to do exactly the opposite. It i s  a. 

employer, and it's a continuous threat, in terms of whether 

or not wel.re going to comply. We rarely - -  I111 be honest 

8 

with you,. we rarely are threatened by it; and we have been in 

court more than once with employees wholve decided that they 

weapon.used by employees and their union against the 

13 didnlt like the way .we were dbing business and they were 

going to take us to court. And, typically, we prevail 

because we do what is required of us, but, no, it hasn't 

helped the process. Thank you. 
1 '  

l7 1 Thank you for aaking. 

1 , MS. STEINMEIER: I have a comment. 

CHAIRPERSON PORINI: Yes, Ms. Steinmeier.. ' ,  
I 

MS. STEINMEIER: There are some parallels between 

understand. And I know the laws were designed'to protect, 

21 

22 

and some.tirnes maybe overprotect, and I do appreciate the 

peace officers and teachers that I'm hearing through your - -  ' 

school districts have this problem with teachers, so I 

2 5  I staff analysis. It does not create a happy situation. In 

2 6  1 fact, it creates a contentious situation. And I have empathy I 
27 1 for that. So I do agree with most of the staff analysis. I 

On the question of taping, we have a standard, here, 

Vine;McKinnon & Hall. (916) 371-3376 
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1 I about reasonableness. Even 'if the law says Itmay, " if 'it s 
2 1 almost required b9 Lhe nature of doing businesc in this case, 
3 

4 

71 to me. I guess I buy the argument that it is a due 

if the employee tapes, the employer must. I mean, you can't 

end up not having your own recdrd, so I would be inclined to 

5 ,  agree with the' claimant on the taping issue. 

6 ,  The other one on written reprimand is not as clear 

thinlc that the' constitution doe's imply, if not actually 

0 

9 

require you, to allow them to know what it is and to respond 

process. Anytime you put something in someoneta personnel 

file that is negative about them, regardless of state law, I 

to it, if they want to. SO' I don1 t see the first one as 

being - -  the one on written reprimand as being something that 

flows from the state law. I think it flows from the Federal 
6 

Constitution. 

But,' on taping, I donlt know how the rest of you 

feel, but I'm compelled to believe that itla a'requirernent, 

even if the law says "may." 

MS. STONE: Madam Chaiqnan, I'd like to address 

the - -  this is on the issue of written reprimands. When 

you1 re +ddressing the issue of written reprimands, you have 

to take a look at what's required under POBOR and compare 

that with what is required when you're not dealing with a. 

peace officer employee. 
. .. 

In my prior incarnation, I was responsible for 

disciplining both miscellaneous that were civil service,' as 

27 / well as attorneys that were at-will, and it was like herding 
I cats. I don't know how else to explain it. When you're 

Vine, McKinnon 6c Hall (g16)--371-3376 
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1 

2 

3 

And I know that Ms. Shelton disagreed' with me and that s 

fine. It goee through and doee an analysis of what is . 

required for written reprimands under POBOR. 

issuing the written reprimand, there is no requirement that 

the individual be given the right to respond or make any 

comments to it, at law. 

0 

5 

First from the standpoint of procedural due process, 

and, in this particular matter, if you'll notice on page 311, 

In fact, the Stanton case, I'd like to - -  in your 

materials at page 311, it goes through and does an analysis. , 

it's about the fourth paragraph down on the left-hand side, 

12 / the court says: I1As the city notes, no authority supporte 

plaintiff s, that would be the employees, I1underlying 

assertion that the issuance of written reprimand triggers due I 
process. Said parts outlined in ~kelly." I 

And it goes on and say9 here, 'fSkelly applies in all 

these certain  situation^.^^ And, on the bottom, it says, ''We 
' 

find no authority mandating adherence to Skelly when a 

written reprimand is issued. " And then it goes on to say, 

"By the way,, you 've got protect ions for writ ten reprimands 

under POBOR,ll a& that it went through and did an analysis to 

ascertain whether, in this instance, the administrative 

 procedure,^, under POBOR, were auf f icient for a written 

'the ~kelly,' 1t is only with 'POBOR that the individual 

24  

25' 

2 7  1 ,  employee has a right and ability to comment. . I 

reprimand. So it's very clear to us, and, in no other 

circumetance, does a written reprimand rise to the level of 

I note that the state Personnel Board has made other ( 
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1 

I its employees is separate and apart from what the 

mentions about what their particular practices are; however, 

2 what the State has voluntarily chosen to do with respect to 

so that's our concern with re~pect.to written reprimands. I 
4 

. , 

If this particular Skelly-type requirement .would be 

constitution requires, because tha,tl s what. ,we1 re looking at, 

7 imposed on every miscellarieous employee, it - -  or nonsafety I 

1 0  / cover suspensions of less than five days. Well, if it 

8 

9 

.members, the amount of work that would be required would be 

phenomenal. Then, for example, Skelly does not necessarily 

CHAIRPEFSON PORINI: Other questions? Mr., F,oulkes. 
I 

MR. FOULKES:,. I don't know if,this is for staff or 

11 

12 

13 

doesn't cover a suspension of less than five. days, a written 

reprimand, which is..much less on the hierarchy of didcipline, 

should also not be covered. 

l9 i .do.es that ,play into this?. BeCaUBe we had some .concerns in 

16 

17 

18 

for the folks from Sacramento, but.the issue oft written 

reprimand versus, as in .the s ta.f f recommendation, "adverse 

comment, and what is the dilf f erence .betwqen those .and. how 

2 2  I that amonget ktaf f, too. The language in' the statute says 

20 

2 1 

reviewing that. Perhaps-, the word choice was - -  
MS. SHELTON: That's a good point. We discussed 

2 3  I nadverse comment11 and it doesn't tie it back to a written . 

2 4  reprimand. But I would imagine in practice, and maybe 

2 5  

26  

. 2 7  

Ms. Contreras can address your question a lotlbetter than I 

can, that there are~times when an adverse comment equates to 

a written reprimand. I would imagine that to be true. You ' ' 

might ask the parties about that. 



2 / that, even in those cases where.it does, if it does equate to 
1 

3 ( a written reprimand, wd f oun'd that with Written reprimindm 

And that's why we clarified in. the staff analysis; 

4 

5 

CHIIIRPERSON PORINI: Comment? . . 

MR.. TAKACH: Yes. The City of Sacramento, the 

due process would actually apply. So, in those cases, you 

would have a limited - -  the.activities would be - -  the 
6 

Police Department, issues something lower than a written 

reimbursable a'ctivities. would be p&'limited, @ just the two. . 

10 reprimand'called a documented counse'ling, which retnains' in an 

11 I offi~ek's file generally for a - -  it'd called a watch file, 

12 ( generally for a period of a year until they move t'o another 
13 1 a~signment. . 

l7 I formal discipline, but they have' the right to respond, even 

14 

15 

16 

18 1 to that adverse document, which i e  a documented counseling of 

We,believe that there's a right to respond to that 

comment under the law. Now, written reprimand is above that, 

which remains in their file through our own practices as, 

24 1 you who are not familiar with police terms, there were three 

19 

20 

21 

22 

23 

2.51 watches and that means shift*, BO -the watch file is not a 

you ,spent too much. time at. a coffee break. I mean, . it can be 

that simple. They get the right to respond to it because, 

it's in their file. 

MS. CONTRERAS: Let me play on that. Watch file 

means shift file not watch this person's file. For those of 
, . 

2 6 1 .  warning file about a bad person; 'it is basically.the . . 
27 1 supervisar s working file, typically, . i s  what a watch file 

. . 
amounts to. It doesnl t become part of their permanent 



personnel file. . In tack', they're purged regularly. , 

MR. TAKACH: We have one challenge under POBOR that 

I an adverse comment - -  which was a complaint by either a 
4 

5 

6 

7 

8 

l1 I Internal Affairs' file, to want to get that out. or to respond 

departmental employee or a citizen which generated an 

Internal Affairst complaint which did not result in 

discipline.   here was a transfer but was rescinded, so there 
was no adverse action taken to the employee, other than there 

was this complaint in an Internal ~ffairs' file, not his 

9 

10 

l3 1 MS. CONTRERAS: Let me comment on that.   hat case 

personnel file, as stated.in other piece3 of statute. But 

there was - -  the challenge to that, just being in t'he 

14. / went to. court; and the unionls perspective was that he had a 
1 right to - -  what the employee sought was the complaining 

L6 I document which was written by a superior officer. And in 

l7 1 what, from our. prospective, amounted to a personal angry 
I ~esponse to the person who filed the document, since no 

19 

20 

discipline was forthcoming. He believed that it was done, 

you know, on an individual, persohal basis maliciously, and 

21 

2 2 

23 

26 under a normal circumstance; that would have been a, "Yeah, 

so we wound up in court on that case. 

Now, the judge chose - -  did not issue a TRO, chose 

not to - -  basically told the parties that they should go 

24  

2 5  

2 7  1 right. So what?" kind of response, but w e  wound up in front 

settle this, because there is no case law that extends where 

they were going. But, again, based on the language of POBOR, 

'9  or' a judge. 
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3 1  basically reinstated some of the employee's rights because 

1 

2 

I there was no subsequent investigation - -  I'rnean, no.,. 

a We settled the case reading onto the record a 

settlement proposal we tried to make, but that settlement 

5 / discipline out of the investigation. We w.ould have gone 

6 

ever in his personnel file, the fact that. somebody had 

there anyway, but we had to resolve it in court rather than 

7 

8 

10 1 complained about him, we'investigated it and took no action . 

doing it in the normal course of events because of POBOR. 

 heir belief that that complaint - -  not anything that was 

11 

12 

15 / talk about how, if there is citizen review boards that do an 

based on it, was sufficient to generate POBOR, right to 

review under the documents. 

13 

1 4  

MS. STONE: Madam Chairman, there's also some 

materials in the response to the draft staff analy.is that 
. , 

la I those findings, of. citizen review boards, in jurisdictions 

16 

17 

investigation and, come up with findings that,.do not 

necessarily lead to discipline, the courts have found,that 

2 2  1 filings which just, exist and are not necessarily included in 

19 

2 0  

2 1  

2 3  i their personnel file. 

which have them, can constitute an adverse comment even 

though there is. no discipline intended by it, and, therefore, 

the officer i,s entitled to respond to these particular 

24 I CHAIRPERSON PORINI: All right. 

M e .  Stein? 

28 / discipline, and you have all these informal types of 
2 6 

27 

Vine, ~ c ~ i n n o n  & Hall (916) 371-3376 
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helpful, that the state system designates reprimands as - 



1 

3 1 behaviors that occur. . 

discipline, counseling memorandums are often referred to or 

2 inf ormal' discussion memorandums, you know, citing different 

I the state differentiates it, and'it' sounds like the local 

4 

5 

6 

8 1 governments do something similar: No? 

. But if it's titled a reprimand, if a state calls it 

an official reprimand; then it becomes discipline. Tt 

requires notice under the Skelly provisions, and that's how 

12 1 And I think what the city iq saying, and correct me if I'm 

9 

10 

11 

13 1 wrong, is they see it as two different steps : One, an 

. ' MS. SHELTON: I thought I heard the city say 

something a little bit different. The way staff wrote the 

analysis was identical to what Ms. Stein was' just saying. 

14 1 '  adverse comment, and that that does result in something: else, , 

I like, whatever, anbther disciplinary action, and then they go 
r6 through whatever steps are required at that stage.. So, if 

2'0 1 right to respond exists to things mich liss than fsrmal 

17 

18 

19 

21 1 discipline. 

. . 

they're duplicative, they're duplicative. 

Is that correct? , 

MS. CONTRERAS: Yeah, I think it can. And the 

CHAIRPERSON PORINI: Yes. 

MR. BELTRAMI: ' Camille, what about'the comment that 
. . 

21 ( Ms. Stein made about the amendment of Dicember 387' Does 
25 1 that take the probationary 'focus out of- the system? 
26 1 MS. SHELTON: It does affect - -  yes,'as of January 
27 1 lit, 1999, but, yntil that time, they1 re inciuded. The . ' 

. , 

'9 / amendmeni was made in 19.98and became effective January I, 
Vine, McKinnon - .. & Hall (9'16) 371-3376 3 6 



1 1 '  1999, so, up unti,l that date, and at-will . . , 

2 1 ernployeee were entitled to administrative appeal until 

Yes, Mr.. Foulkes. 

3 

4 

5 

December 31st, 1998. , 

MR BELTRAMI :' Thank you. 
. . 

CHAIRPERSON.PORIN1: All right. 

7 

8 

i0 1 wrong, but isnrt that required now, not prior notice but 

MR. FOULKES: One last one. In the language that 

talks about providing prior notice to peace officers 

9 

11 1 subsequent notice? 

regarding the nature of the investigation, correct me if I'm 

12 1 And the'question is: If you have to give the notice 

13 1 and the timing is changing but the notice isnl t changing, is 
.that adding additional duties or not? 

MS. SHELTON: Are talking about what the receipt 

l9 1 MR. FOULKES:' Yqah. I 1 m  talking about page A-29, 

16 

17 

18 

2 0  No. 3, under the staff recommendakione. 
. , ,  

of a written reprimand is? ; 

MR. FOULKES: Um - -  

MS. SHELTON: Or what page? 

MS. SHELTON: You,'re talking about the third 

22 ( activity under the conclu~ion andstaff recommendation? 

2 3  I MR. FOULKES: Right. 

2 4  I MS. SHELTON: Staff found that that was a new 

25 1 program or higher- level of service because notice is required, 

27 1 charged, so it's notice, prior. I mean, this is a requirement 

26 before any disciplinary action is - -  I mean, misconduct is 

Vine, McKinnon & Hall , (916) 371-3376 
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1 '  

2 

3 

. 
MS. CONTRERAS: I think that notice refers t o  what I 

MR. FOTJLKES: Okay. So that they would still be 

required to send the notice after? 

MS. SHELTON: If it results in disciplinary - -  if 

4 

5' 

I call the blue sheet-. We have to tell them, at the . 

the interrogation reesults in. a disciplinary action, right. 

MR. FOULKES : okay. 

I commencement of an investigative interview, why we're talking I 

13 1 you know, I1There1s been a complaint that you were parked 

9 

10 

to them, as opposed to the normal process where you just 
. . 

start talking to. them and asking them questions about where 

14 

'.5 

outside the city limits.u So then - -  and, normally, you'd 

say, you know, "Where were you on Wednesday the 21st? Where 

16 

17 

18 

19 

were you yesterday? Where did you go here? Where did you go 

there?" You can ask all kinds of questions. 

And, if they never' get outside the city lihits, then ' 
.. . . .. 

you can say., I1Gee, why, in that case, did the city manager 

20 

21 

see you park at a liquor store in West Sacramento last 

Tuesday at about, ll:OO?fr And then they go, Itoh, gee. I must 

22 

23 

have forgotten that part. 

Sd, in the case of the poiice officer, he knows at 

2 4  

2 5  

I I Sacramento? 

the beginning that you saw his squad car parked at the 7-11 

in West Sacramento, so it changes the texture of the 

2 6  

27 
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MR. BELTRAMI: Don't you do joint work with West 



1 

2 

6 1 going to be happening during the investigation. 1 

MS. CO~TRERAS: How do you think that we know that 

they're there? Call the city manager's office, report to the 

4 

5 

Could you explain how did 'that create a higher 

MS. GOMES: I have a question about that, when you 

say that that creates a higher burden by them knowing whatls 

1 Typically, we get a complaint. We interview whoever the 

1 0  

11 

l3 ) complainant is and any witnesses they may identify, and then I - 

the way you handle an investigation, and it can impact the 

amount of inzomation you have to have before you' get there. 

you basically talk to the employee and confront them 'with 

1 information that .youlve received in ,most cases; but it 
changes the nature o,f the questioning that you have to do and 

the amount of information you have to have ahead of time in 
l7 I 

I order to be absolutely certain of what your facts are, I 

21 1 He reads the blue sheet, talks to his attorney and 

19 

2 0  

because the employee is going to know where you're going 

before you get into the interview. 

24 need to be. Most investigations are not as easy as, ''Where 

2 2  

23 

comes in with a' defense, so you have to have a substantially . 

greater amount of'information in order to get to where you 

2 5  

26 

Vine, McKinm 
C-, .  

were, you at 1 1 : O O  otclock yesterday?'' They tend to be 

complex, and many of them relate to things like tactics. 

2 7 

28 

So knowing ahead.of time where we're going means w e  . 

have to have a lot more information in order to get an 



i effective case investigation and obtain a r'esult that'gives ' 

I Us , what we believe, to be the reality'of the situation. 
I -CHAIRPERSON PORINI: All right. Thank you. 

. . 

1 Mr. Beltrami, 
. . 

MR. BELTRAMI : Camille, why did w; break it down by 

6 

MR. BELTRAMI: Yes. ' 

the type of entity, why do we have something'for county; 

7 

0 

MS. SHELTON: - -  w'aa because POBOR does apply' to .. . 

something for school districts? 

MS. SHELTON: The reason, I 'did that - -  

12 / districts. Unfortunately, in thifi situation, there were 

11 

13 1 prior'statutory schemes related to adversecomments that were 
peace officers employed by looal agencies and school 

l4 i different for school di'stricts arid county and special 
15 1 districts and cities, and so that's why I broke that down, 

! which made it very confusing. 
6 

l8 I CHAIRPERSON PCIRINI: All right. Other questions oy 

because the-prior law was different for each type of entity, 

19 1 comments? 
MR.. BURDICK: If. I can just make one comment, and 

that is: T th5nk this has been helpful, the discussion 
21 1 
22 / today. And one of the things we talked about issthat if you 

25 1 or without thein, wa think that the step next ,is obviously , 

23 

24 

2 6  1 ~arketerj and Guidelines, to sit down and kindof negotitte 

agree with staf f recommendation, and hopefull$ with the 
. . 

amendments that are recommended by local government, or with 

Vine, McKinnon & Hall (916) 371-3376 
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7 R  

and 'discuss these things, where we're going to, for the first' 

time, really hav&:an bpportunity to sit down-with both sides, 

. ,. . . ... .. 



1 I state agencies, as well, and with Camille, tq go through 
, 6 

1 these things and sort them out. 
3 

4 

5 

6 

9 ( that s one of the problems, sometimes, as we, go into there, 

I think that some of these issues that now.are 

unclear can be clarified at that point and then staff can 

probably,.come back and hopefully we can all reach an - 

agreement, but, if there aren't, we could'probably narrow 

7 

8 

lo 1 this process becomes a little bit adversarial in $he sense of 

them down to fewer items and be a little more specific. 

As you can .see, it s an extremely complex issue but 

11 

1 2  

13 

people sending documents .back and forth; We. did have an. ' 

opportunity' to sit down, and we did reque,st an iaiti.al 

meeting, but,, unfortunately, until after the hearing, it, 

14 

15 

16 

seems like, very oft.en, sometimes the 'state agency people 

feel a little reserved, at least it's my perception they feel 

a little reserved, about what they might want to- comment 

17 

18 

21 you just leave those. on the table to be dealt. wit,h at the 

on, in the sense that they may say somethi+g - -  that they may 

agree to something that is mandated that maybe they ,shouldnft 
I 

19 

2 0 

22 1 '  Parameter and' Guideline ... proce'es. . . 

have agreed to, or whatever :. I would hope that, as we move 

along, that if .there are areas that yout r e  not klear, that 

MS. SHELTON: Can 1 comment on that? . .. 

2 4  I CHAIRPERSON PORINI : Please, . . 

27 detailed .than what is provided in the staff .analysis, but the. I , . 

25 

2 6  

activities that are listed in the staff analysis .. . are.required 

,MS. SHELTON: I agree that the.activities described ,. . , 

in the Parameters and ~uidelines are going to be far more 
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to be analyzed by-the Commiss'ion to first determine if 

there's a reimbursable state-mandated activity. 

The issue, with regard to written reprimands, you 

need to make a finding on that today to determine whether or 

1 State-mandated activity. I don't think you can leave that to 

5 not that's going to be included as a reimbursable 

3 1 stage woild bi how mach activity do you want to give then to 
7 

8 .  

determine whether or not a tra'nsfe'r is punitive? I mean, 

the Parameter and Guideline stage. , 

What you can leave to the Parameter and Guideline 

those types'of questions can come at the parameter and 

Guideline ~tage,. but this,language in' here is directly from 

the statute. I would not recommend leaving these issues for 

the Parame'ter. and Guideline- stage. 

GKAIRPERSON. PORINI,: All right. 

MS. SEELTON: But the scope and 'the extent, those 

1 17 / types of issues may be left t o  the Parameter and Guideline 

. , 

MR. BURDICK: ~ u s t  a comment. I think there s a 

I 2 2  I I don't think that - -  and I'd like to clarify. I don't think 

2 0  

2 1  

question of what is proper to do. I think you can do - -  

leave them if you want. You have the discretion to do that. 

2 3  

2 4  

1 27 1 might be a good time to get some cierity, . althou'6h' maybe not 

Camille is saying you can't do it; I think she's saying you 

probably shouldn't do it, or staff wouldn't recommend it. . 

2 5  

2 6  

( ' 8  1 with two brand new members today, although ~ i c h a ~ i  has been 
. . 

But, I guess, that is also an issue wher.e we've 

dealt with - -  or we haven't had a lot of clarity on, and this 

Vine, McKinnon & Hall . (916) . 37'1-3276 42 . , 



3 going to come back to you in the Parameter and Guideline I 

1 

2 

here once before, but that, I think, is an important issue, 

whether or not things of that nature can, because they are 

I MS. SHELTON: Let me just mention the fact that I 

4 

5 

7 these activities listed in here are. critical to determine . I 

process. 

CHAIRPERSON PORINI: Camille. 

8 whether a new program or higher level of service exists and I 1 
test claim issues not Parameters and Guidelines issues. 

, CHAIRPERSON PORINI: Ms, Steinmeier. 

9 

MS. .STEINMEIER: I would like to move the staff 

:whether,there. are costs mandated by the state. Those are 

analysis with the addition of the activities of providing 

tape recordings of interrogations. That isn't - 7  there is,' 

15 / something about a tape recording here,. but pmducing the 
transcripts sometimes with a tape recording, and that isn't 

in the staff analysis or the staff . reco,nmendation, , so, with 

that addition, I would like to move it. 
I 

MR. BELTRAMI: Second. 

CHAIRPERSON PORINI: All right. ..,We hzve a motion 

and a second. . . 

May we have role c'all? 

MS. HIGASHI: Mr. Beltrami. 

MR. BE,.LTRAMI: Yes. 

MS. HIGASHI,: Ms. Gomes. 

MS. GOMES: Yes, , 

MS. HIGASHI: Mr. ~oulkes.. 

MR. FOULXES:. Yes. 
. . 

I I 
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MR. VAN HOUTEN: Yes. . .  

1 

MS. HIGASHI: Ms. Steinmeier. 

MS. STEINMEIER: Aye. 

MS. HIGASHI: Mr. Van Houken. 

MS. HIGASHI: Chairperson Porini. 

right. 'Thank you yery much. 

MS. STEINMEIER: And thanks, also, to the staff for 

I the phenomenal effort that's gone into this staff analysis.. . . 
CHAIRPERSON PORINI: Just for the record, I 

11 I Mr. Burdick, so that Mr. Van ,Houten won1 t feel left out, he I 
12 1 has joined us on numerous occasions when Mr. Sherwood has I 
13 i not ..' 

17 1 arcane. 

14 

l. 5 

16 

MR. BURDICK: I apologize. 

MR. BELTRAMI: Madam Chairman, may I just tell 

Ms. Contreras that everything that comes to courts are 

1 8  

19 

MS. CONTRERAS: Thank you very much. 
. . 

CHAIRPERSON PORINI: Okay. 

2 0 

21 

MS. RODRIAN: Good morning. 

MS. HIGASHI: Next is the Mandate Reimbursement 

Process. This item will be presented by Piper ~odrian of our 

22 

23 

25 1. These Parameters and Guidelines allow claimants to 

staff. And I'd like to commend her. She's our staff 

responsible for our consent calendar items. 

26 1 seek'reimbursement for costs incurred during the.mandate 
process. The original Parameters and Guidelines were adopted' I 

9 1 in 1986. Since 1995, staff has updated them annually to 
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Item # 2 

Staff Analysis 

Gover?lme@ Code Sections 3300 though 3; 10 

As Added and Amended by Statutes of 1976, Chapter 465; 
Statutes of 1978, Chapters 775, 11 73, 1174, and 11 78; 

Statutes of 1979, Chapter 405; Statutes of 1980, Chapter 1367; Statutes of 1982, Chapter 994; 
Statutes of 1983, Chapter 964; Statutes of 1989, Chapter 1165; mid 

Statutes of 1990, Chapter 675 

Pence Ofleers Procedural Bill of Rights 
. . 

Executive Summary 
Introduction 

Ln order to ensure st.able employer-employee relations and effective law enforcement services, 
the Legislature enacted the Peace Officers Procedural Bill' of Rights (POBOR). 

The test claim legislation provides procedural protections to peace oEcers employed by local 
agencies and school districts when a peace officer is subject to an interrogation by the 

ployer, is facing punitive action or receives an adverse comment in his or her personnel file. 
.ik protections required by the test claim legislation apply to peace officers classified as 

permanent employees, peace officers who' serve at the pleasure of the agency, and peace 
officers on probation who have not reached p e m e n t  status. 

Claimant's Position 

The claimant, the City of Sacramento, contends that the test 'claim legislation constitutes a 
reirnbursable'state mandated program. The claimant aclcnowledges that due process principles 
apply to this claim. ~bweve r ,  the claimant asserts that the requirements imposed by the test a 

claim legislation are broader than those imposed by the due process clause, The claimant states 
that "[tlhe basic intent of the City's test claim is to seelc reimbursement of costs associated with 
activities specifically aflorded peace offi~ers that go beyond what the court has set as minimum 
requirements for public employees." 

State  Agency Comments 

The Department of Finance contends thatsthe test claim legislation does not constitute a 
reimbursable state mandated program because the.due pro~ess.principles set forth in Skelly v, 
State Personnel ~ o a r d l ,  which predate the enachent of the test claim legislation, require locd - 

agencies to perform the same activities. . 

The State Personnel Board contends that the procedural protections accorded a p,ence officer by 
the test claim Iegislation all firther important due process values. The State Persoinel Board 

$ 

7 5 )  15 Cal.3d 194 (Exhibit A, Bates page 0149), 



states that."[g]iven'that a recognized value in federal due process is, to a great extent, to promote 
accuracy in its decision-maldng, one can assume t h ~ t  a governmental entity implementing I 

POBOR will achieve a greater accuracy in its decision-malting in the personnel arena" and less . , 
retaliatory litigation. Thus, the State Personnel Boasd asserts that the cost savings resulting froni , 

the test claim legislation should more than offset .any costs that might be attributable solely to the 
test claim legislation. 

i ,, 

Staff Analysis 

Several courts have recognized a connection between the test cl'akn legislation A d  the due 
process clause o'fthe United States and California ~onstitutidns. The due process clause, like the 
test claim legislation, affords notice and hearing protections to pkmment employees when the 

, 

employee is subject to a dismissal, demotion, suspension, reduction in salary or e t t e n  
reprimand. The due propess qlause also affoi.ds~~~rocedural protections to probatibnary and at- 

. will employees when the employee's reputation md.,ability to obtain future employment is 
h m e d  by a dismissal. . . , ..,? . . a .  

Under thesb circumstances, the due prooess clausb tequLes ~ u k l i e  employers t o  provide the 
employee with notice of the proposed action, reasons for thi'actioti,~a oopy of the charges .and 
materials 11pori which the action is based and the right to respond, either orally or in writing, to ; , ' 

the authority initially imposing the disciplinary action. 

The test claim legislation i r n p o i e s , ' ~  of the s h e  dui  pro,ceq notice apd he-g4piqte,clions - 
to peace officers. This connection between the due process ciause and the test claim legislation 
is relevant to the analysis of this o l d  h two respects'. First, the due process biause of the' 
Uirited States and California Constitutions were in effect befordhe e n f i ~ ~ e n ~  of tfie' test c'laim . c,, 

, , 

legislation. Thus, the ;Clommissi~n mukt.detehe.whefier,.the test dlaim.legislafion imposes a 
, , , # : I  : ,. . . .. new.program or higher level of service on 1ocd.agencies. aild . ~ c & ~ o l  di&ictsi ' - .  

, - . ... . . . . . ! I '  , i. S 

Second, the due pro ceis 61hm1= of the ' , "~h ted  st&& cdiiatiiidon W i. fohn pf fqderaj l&', , ,  , 
. , 

Pursuant to Government Code section 17556, subdi&ion (iy,'th&=&e nb:"costs *andated by 
the state" if the test claim legislation "implemented a federal law resulting in costs mandated by 
the federal government, unless, the [test claim legislsltion] mapdates costs which exceed &the. 

,,,:,,,,,. , ; ' &  ,.' . 

mandate in that federal law or iGgulat4pn. us ,?,. , e , ,, ~ . o y $ $ i , ~ ~  ,.+ . , .  gust  . alsb ddemineigthe test , 

claim legislation risults _,. . in "cbiti . ..,. -dated . . .Y by th= gestat,ppY: , . * . . .  . . . !: ' 
, . .  

1.1 , . * t  

..; . . . .  . 
Issues Raised After Issuance:of  raft Staffhalvsis  i . r.. , . . (  .< 

. On July 6, 1999, the ~ r t i f t  Staff Aniiriisis wasi$s&d. The d-,ant '&d ,&= ~ e p m e . h t  of . ; . 
Finance in conjunctidn with th& State Persbmel g&trd'filed cdiikints to the Digft ~Sff 
Analysis, copies of which are included in the agenda binders as Exhibits K and L. a 

The claimant contends the following: 
- , .  . 

0 That written reprimandi are . . not'proteoted I, : by7thedue$iocess clause @a,. thus; the test 
claim requirements pefiaining t6~~itt&'repriinands are new nnd obndfute: <new 

,. , , , . program dr ,higher'leval of sehice. 
. . . . 

That the activity of providing the beace officer with the tape recording ofthe 
interrogation is feqiiired by sectidi'3303, s ~ ~ t l . i ~ i s i o n ~ ( ~ ) ,  . q d ,  . . ,  t h u s , c o n s t i ~ e s  . . a 
reimbursable state maidatea actihty. 



The Department of Finance and the State Personnel Board contend the following: 

s That Government Code section.3304, subd~ivision (b), which describes the right to an 
administrative appeal, does not apply to probationary and at-will erhployees, 

That the due process clause applies when ;permanent employee is.transferred for 
purposes of punishment and, thus, the test claim requirements to transfers 
not new and do not impose a new program or higher level of service. 

are 

~ & t  "Stoiccivil service probationary or at-will employees are entitled to Skelly rights by 
the State Personnel Board" to the charging documents md reports and, thus, Government 
Code 'section 3 303, subdivision (g), does not constitute a reimbursable state mandated 
program with respect to these employees. 

For tile reasons stated in the Staff Analysis, staff disagrees with all of these contehtions md.has 
not modified the recommendation in the Drafi StafF Analysis. (See pages A-1 1, A-12, A-16, 
A- 19, A-20, A-22.) 

Conclusion and Staff Recommendation 

Based on a comparison of the test claim legislation and the legal requirements in effect 
immediately before the enachent of the test clajm legislation, ~ t ~ c o n c l u d e s  that the test claim 
legislation constitutes a hartial rekbursabl'e state mandated program under ,article XI11 B, 
section 6 of the California ~onst ib t ion and Government Cbde sectibn 175 14 for the following 
reimbursable activities: 

1 ,  
I J.. , r 

1. Providing the opportuniw fbi an dninistrative appeal fur the fallowing disci-$linary actions 
. ..,. . (Gov: Code, $ 3304, subd. (b)):. , .. ;:, ; 

' .  . . 

Dismissal, demotion, suspension, s d k y  red~~ction or written reprimand received by 
probationary and at-will employees whose liberty interest are not affected (i.e.; the 
chnrges supp0rting.a dismissal do not h m  the employee's reputation-or ability to find 
future employment); I , 

9 Trmsfer of permanent, probationmy and at-will employees for purposes of phhishment; 

Denial of promotion for permanent, probation+ and at-Wl employees for reasons other 
than merit; and 

, 
Other actions against permanent, probationary and at-will employees that result in 
disadvantage,'haim, loss or hardship and impact the career opporbqities of the employee. 

2,  Conducting an interrogation of a peace officer while the officer is on duty, or compensating 
the peace officer for off-duty time in accordance with regular department procedures. (Gov. 
Code, 8 3303, subd. (a).) - r 

3. Providing prior notice to the peace officer regarding the nature, of the interrogation and, 
identification of the investigating officers. (dov, Code, 1 3303, subds. (b) and (c),) 

' t . ' I  

Producing transcribed copies of b y  notes made b i  a &qg'&&heT at an. int=nog?tioq, and 
reports or complaints made by investigators or other peisons, e&,cept those'that are'dgemed ) I  :.? . .  

confidential, when requested by the oficer in the following circumstances (Gov, code, . 
8 3303, qbd.  (g)): 

(a) When the investigation does not result in disciplinary action; and 



(b)' When the investigation results in: 

A dismissal, demotion, suspension, salary reduction or written reprimdnd received 
by a probationary or at-will employee whose libekty interest,is not affected (i.e.; 
the charges supporting the dismissal do not, harm the employee's reputation or 

, . 
ability to h d  future employment); 

' 

9 A transfer of a permanent, probationary or at-will employee for purposes of 
punishment; 

Adenid of promotion for a probationmy or at-will employee for 
reasons other than merit; or 

0 Other actions against a probationary or at-will employee that result in 
disadvantage, harm, loss or hardship and impact the career of the employee. 

5. Performing the following activities upon receipt of a i  adverse comment (Gov. Code, $5 33 05 
and 3306): 

School Districts 

If the adverse comment results in the deprivatioil of employment through dismissal, 
suspension, demotion, reduction in pay or written reprimand for EL permanent pence 
officer, or harms the officer's reputation and opportunity to find future employment, 
then schools are entitled to reimbursement for:. 

Obtnining the signature of the peace officer on the adverse comment; or 

9 Noting the peace officer's'refusal to sign the adverse comment on the document 
and obtaining the signature or initials of the peace officer under such 
circumstances. 

(b) If t l ~ e  adverse'comment is obtained in connection with a promotional examination, 
then school dishicts are entitledto reimbursement for the following activities: 

I 

Providing notice of the adverse comment; 

Providing an opportunity to review and sign the adverse conunent; 

a Providing m opportunity to respond to the.adverse comment witlzin 30 days; &d 

Noting the peace officer's refusal to sign the adverse comment on the document 
and obtaining the signature or initids of the peace officer under such 
circumstances, 

(c) If the adverse comment is not obtained in connection with a promotional 
exandnation, then school districts.are entitled to reimbursement for: 

a Obtaining the signature of the peace officer on the adverse comment; or 

Noting the peace officer's refi~sd to sign the adverse comment on the doc~unent 
and obtnining the signature or. initials of the peace officer y d e r  S L I C ~  

c i rc~s tances .  



Counties 

(a) If an adverse comment results in the deprivation of employment though dismissal, 
suspension, demotion, reduction in pay or written reprimand for a permanent peace 
officer, or h a s  the officer's reputation and opport~mity to find future employment, 
then counties are entitled to reimbursement for: 

0 Obtaining the signature of the peace officer on the ndverse oomment; or 

Noting the peace officer's refusal to sign the adverse comment oli the document 
and obtaining the signature or initials of the peace officer under such 
circumstmc es. 

(b) If the adverse comment isrelated to theipvestigationof a possible criminal offense, 
then countie's are entitled to reimb~sement for the following activities: 

0 Providing notice of the adverse comment; 

Providing an opportunity to review and sign the adverse comment; 

Providing an opportunity to respond to the adverse comment within 30 days; and 

Noting the peace officer's refusal to sign the adverse oomnent on the document 
and obtaining the signature or initials of the peace officer under such 
circumstances. 

(c) If tlie adverse comment is not related to the investigation of a possible criminal 
, offense, then counties are entitled to reimbursement for the following activities: 

Providing notice .of the adverse comment; and 

Obtaining the signature of the peace officer on the adverse comment; or . 

Noting the peace officer's refusal to sign the adverse comment on the docurrielit 
and obtaining the signature or initials of the peace officer under such 
circumstances. I 

Cities and Special Districts 

(a) If an adverse comment results in the deprivation of employment through dismissal, 
suspension, demotion, reduction in pay or written reprimand for a permanent peace , 

officer, or harSns the officer's reputation and opportunity to fmd future employment, 
then cities and special districts are entitled to reimbursement for: 

Obtaining the signature of the peace officer on the adverse comment; or 

0 Noting the peace officer's refusal to sign the adverse comment on the document. 
. and obtaining the signature or initials of the peace officer under such 

circumstances. 

(b) If the adverse comment is related to the investigation of a possible criminal offense, 
then cities and special districts are entitled to reimbursement for the following 
activities : . . 

a Providing notice of the adverse comment; 



Providing an o p p o h t y  to review and sign the adverse comment; 
' . Providing qqpportunity to respond to the adverse comment within 30 days; and ' 

0 Noting t h e  peace offioar's refusal to sign tlie adverse comment on the document 
and obtaining the signature or'bitials of the peace officer under such 
circumstances. 

(c) If the adverse comment is not ielated to the &Geestigation of a possible criminal 
offense, then cities and special disbicts are entitled tos reimbursement for the 
following activities: 

Providing notice of the adverse comment; 

P~oviding an. epportmi@ to respond to t h ~  adverse comment within 30 days; and 
I I 

Obtaining the signature of the ~ e a c e  officer on the adverse comment; or 

Noting the peace ofiicer's r$fusal to sign the adverse comment on the document 
and obtaining the signnture or initials of the peace officer und& such 

Staff Recommendation . 

Staff recommends that the Co@seion apprbve this test claim accordingly. 



Claimant 

:ty of Sacramento 

ChronoIogy 

12/21/95 Claimant files test claim with the Commission 

01/26/96 Staff notifies claimant that the test claim is incomplete 

03/08/96 Claimant files letter providing statutory code sections included in the test claim 

04/26/96 StafYnotifies claimant that the test claim is complete 

071 17/96 Response filed by the Depnrtment of Finance * 

Staff issues letter to claimant requesting status of claimant's rebuttal. 

Claimant files rebuttal 

c1aim&'requests cohtinuance of hearing 
' Staff issues letter to parties regarding revised schedule 

Informal conference 

Staff issues letter to parties regarding revised schedule 

Staff issues letter to claimant requesting status' of additional requested information 

Claimant fdes supplemental idonnation 

Staff issues letter to parties requesting supplemental briefing on due process 
issues . . 
Claimant file's supplemental comments in response to stdrequest of March 19, 
1998 

State Personnel Board files comments in response to staff request of Much 19, 
1998 

Draft Staff Analysis issued 

claimant files comments on Draft Staff Analysis 

Department of Finance and State Personnel Board file comments on Drafi staff . 
Analysis 

Test Claim Legislation 

In 1 976, the Legislature enacted Government Code sections 33 00 thr.o~~gh 33 I 0, lmown as the 
Peace Officers Procedural Bill of Rights Act. The test claim legislation provides a series of 
rights and procedural safeguards to +ace officers employed bylocal agencies and.schoo1 
districts that are subject to investigation or discipline. Legislative intent is expressly provided in 
Government Code section 330 1 as follows: 

"The Legislature hereby fmds and declares that the rights and protections ' . 

provided to peace officers'under this chapter constitute a matter of statewide 
concern. The Legislature further finds and declares that effective law 



enforcement depends upon the maintenance of stable employer-employee 
relations, between public safety employees and the3 employers. In order to 
assure that stable relations are continued throughout the state and to fi~rther assure 
that effective services are p~ovided to all people of the state, it is necessary that 
~s chapter be applicable to all public safety officers, as defined in this section, 
within the State of California." 

The test claim legislation applies to all employees classified as "peace officersv under specified' 
provisions of the Penal .Code, including those peace officers employed by counties, cities, special 
districts and school distriotsS2 The test claim legislation also applies'to peace officers that are 
classified ns permanent employees, peace officers who serve at the pleasure of the agency and 
are terminable without cause ("at-will" ernFloyees)' and peace officers on probation who have 

,not reached permanent status. 

1ssu.e: Does the test claim legislation, which establishes righta and procedures for peace 
officers subject to investigation or discipline, constitute a reimbursable state 
mandated program within the meaning of article XBl B, section 6 of the California 
Constitution and ~ o v e r n h e n t  Code section 17514'1 

Por  a statute to impose a reimbursable state mandated program, the statutory language must 
direct or obligate an activity or task upon local governmental agencies, In addition, the 
required activity or task must be new, thus constituting a "new program", or create an 
increased'or "higher Ievel of service" over the former required level of service. The court has 
defined a "new or "higher level of service" as a program that carries out the , 

governmental function of providing services to the public, or a law'which, to implement a state 
policy, imposes unique requirements on local agencies and does not apply gener$ly to all 
residents and entities in the state. To determine if a required activity is new or imposes a 
higher level of service, a comparison must be made betkeen the test claim legislation and the 
legal requirements in effect immediately prior to the enactment of the test claim legislation. 

Govemment Code section 330 1 states: "For purposes of this chapter,'the term public safety officer means ail peace 
officers specified in Sections 530.1, 830.2, 830,3, 830.31, 830.32, 830.33, except subdivision (e), 830.34, 830.35, 
except subdivision (c), 830.36, 830.37, 830,38, 830.4, md  830.5 ofthe Penal Code." 
3 Gray V. Ci& of Gu~t ine  (1990) 224 Cal.App.3d 621 (Exhibit A, Bates pnge 0213); Binkley v. City ofLong Beach 
(2993) 16 Cal.App.4th 1795 (Exhibit A, Batas page 0193). 
4 Bell v. Dufl(1980) 11 1 Cal.App.3d 643 (Exhibit A, Bates page 01 87);'~al.nes v. Personnel Department of the 
Cily of El Cajon (1978) 87 ~ a l . ~ ~ ; . 3 d  502 (Exhibit A, Bates page 01 83). 

' Government Code section 17514 defines "oosts mandated by the state" as follows: "'Costs mandated by the state' 
m e w s  any increased costs which a loon1 agency or school distriot is required to incur after July 1, 1980, as a resuh 
of any statute enacted on or after January 1, 1975, or m y  executive order implementing any statuta enacted on or 
after January 1, 1975, which mmdatas a new program or higher level of service of an existing program within the 
meaning of Section 6 of Article XIII B of the California Constitution."' 



Pinally, the newly required activity or increased level of service must be state mandated and 
npose "costs mandated by the state. "6 

The test claim legislation requires local agencies and school districts to take specified 
procedural steps when investigating or disciplining a peace officer employee, The stated 
purpose of the test claim legislation is to promote stable relations between peace officers and 
their employers and to ensure the effectiveness of law enforcement services. Based on the ' 

legislative intent, staff finds that.the test claim legislation carries out' the governmental function 
of providing a service to the public. Moreover, the test claim legislation imposes unique 
requirements on local agencies and school districts that do not apply generally to all residents 
and entities of the state. ' Thus, the test claim legislation constitutes a "program" within the 
meaning of article XIII B, section 6 of the Cdifornia Constitution. 

several California courts hove analyzed the test claim legislation, however, and found a ' 

connection between its requirements and the requirements imposed by the due process clnuse of 
the United States a d  California Constitutions, For example, the c0.m in Riveros v, City of Los 
Angelss analyzed the right to an adrni,nistrative appeal under the test claim legislation for a 
probationary employee m d  noted tl~lnt tlie right to such a henring arises fiom tlie due process 
clause. 

"The right to such a hearing arisespom the due process protections ofthe 
Fourteenth Anzendngent to the United States Constitution. . . . .The limited 
purpose of the section 3304 appeal is to give the peace officer a ohance to 
establish a formal record of the circumstances surrounding his termination and try 
to convince his employer to reverse its decision, either by s h o e g  that the 
charges are false or through proof of mitigating circumstances [citation omitted]. 
This is very nearly the same purpose for the hearing mandated by due process 
requirenzents, which must afford the officeraa chanci to refute the charges or clear 
his name." (Emphasis added.)' 

Thus, the Commission must continue'its inquiry and compare the test claim legislation ,to the 
prior legal requirements imposed on public ~mployers bythe due process clause to determine if 
the activities defined in the test claim legislation are new or impose a higher level of service. 

Furthermore, the Commission must determine whether there are any "costs mandated by the 
state. " Since the due process clause of the United States Constitution is a form of federal law, 
Government Code section 17556, subdivision (c), is triggered. Pbrsuant to Government Code 
section 17556, subdivision (c), there are no "costs mandated by  the state" and no reimbursement 
is required if the test claim legislation "implemented a federal law resulting in costs mandated by 

6 . Cozlnty o f ~ o s ' ~ n ~ e l e s  v, Stafe of California (1987) 43 Cal.3d 46, 56; Carrnel Valley Fire Proteation Disf, V,  Stafe 
of Calijbrnia (1987) 190 Cal.App.3d 521,537; City of Sacramenfo v. State of Culifornia (1990) 50 Cal.3d 51, 66;' 
Lucia Mar Un$edSchool Disf. v. Honig(1988) 44 Cal,3d 830, 835; Gov, Code, $ 17514. 
7 - ' ??US v, City O ~ L O S  Ange le~  (1996) 41 CaI.App.4th 1342, 1359 (Exhibit A, ~ a t e s  page 0279). 



the federal government, unless the [test claim legislation] mandates dosts which exceed the 
.mandate in that federal law or regulation."' 

~ h e s e  issues are discussed b e l y .  

The Due Process Clause of the U.S, and California Constitutions 
' , .I 

The due process clause ofthe United.Stdtes'aiid ddifomii Constitutions provide that the state 
shall not "deprive any person of 136, liberty, of property ,@thout du~.process of l a ~ . l ' ~ : I n  the 
public employment arena;~m~~mplbyee's property and Eberty interests $re commqdy at staice. ' 

. : . .  ' . 
Properb Interest in ~md1oymen.t 

Property interests protected by the due process clauee exten3 beyond actual ownership of real 
estate or money. The U.S. Supreme Court determined that a property kiterest desedng 
protection'of the due process clause exists when an employee has a "legithate claim" to 

"To have a property interest ipra befiefit, a perdin clearly must~ha've'more thm rn 
absQact need or desire-for it, H'e, must .have ndre tli'bn a uniiat&&l expsct'&on of 
it. He must, instead, have a legitimate claim of entitlemeritto it. ... ," 
"Property interests, of course, are not created by the Constitution, Rather they 
me created and their dimensions are de£ined by existing rides or understandings 
that stem from an independent source such as state law 4 -rules or r~derstandings 
t h ~ t  secire certain benefits and that support claims of endtlemeiit to those 

- 

benefits."" 

Applying the above' principles, bbth'the U.S. ~ u p ~ e ~ e . d o u l t ,  and ~a l i fok ia  courts hold that. , .  

employees, who can ~ n l ~ ~ b & . ~ $ ~ ~ , i e d  or subjectedtoother disciplinary - . measures . , 

for "cause", have a legitimate cl&n dentitlem&nt b their job and thus, possess a property. 
l l - " ' .  . interest in continued employment, 

1 -. . 
B Government Code s i d o n  17513 defines "iosts m&datad by the fiderd goveimkntl follows: I . )  . 

i. .,I 1. . .: L 

" 'Costa mandated by the federal goveminent' means any inoreased c o s t s ; ~ p y ~ g d b y  a 1oo.d 
agency or school distiict $fieii;.'J&uaj. 1, 1973,'in eider Co oorr$~~'witlithe requir8merits o f  a 
federal statute or regulation. 'Costs mandated by:thd federal gb;irdmrh'ine holiideu :ooat.s resulting -: 

fkom enactment of state law. or .regulation where ;kilure to enact that law- or,reguleCtiopi to meet' 
specifio federal $ r o e  or s a c  raqukemenfs would resy;St ,h sulp@qtial mqnetnry penalties or 
loss of funds tb public oiprivate p'erfiona in: ,the state, 'Costa rnQdate$ by thefederal government' 
does not include oosts whicii ark s p e c ~ o d ~ ~ ' i e & b : ~ f s e d ~ o i  fufidid b)i thk f6derd or stdte 
government or programs or services which may be implemented at the option of the state, local 
agency, or school district!' 

9 U.S. 'Constitution, 14th Amendment; California Constitution, Mic le  1 ,  $ 8  7 and 15. 

'' Board ofRegents v. Roth (1972) 408 U,S. 564, 577 (Exhibit A, Bates page 0045). 

' I  ~/bo/7owerv. Board of Education (1956) 350 U.S. 551 (Exhibit Al Bates page 0101), where the U.S. Supreme . 
Court found. that a tenured college professor disrnispd $-om e,m?,lo~,ent had, a propefty in!sre? In, continued 
employment that was safeguarded by the du& proceh. clause; Gllb,grr G. Holnqi (1997) 520 hU.S, 924 (EKhibit!A, . ..: 
Sates  page 01371)~ where thi U,S. ~ti$i:.Si!ne ~ o u k f o d d l h ~  apolicg offi&i; as a permanent employee.by 
a state university, had a property interest in continued empl@ymint and w&'affoided due prooess proteotions 
resulting fiom a suspension without pay; Skelly v, State Personnel Board (1975) 15 C~i1.3d 194 (Exhibit A, Bates 



Moreover, California courts require employers to comply with due process when a permanent 
iployee is disrni~sed'~; demotedL3, suspended'4, receives a reduction in salary" or receives a 

, ritten reprimand. l6# 

The Depqment of ~ i n m c e  and the State Personnel Board contend that due process property ' ' 

.'rights attach when an employee is transferred. They cite Runyon v. Ellis and 'an SPB Decision 
(Ramallo SPB Dec. No. 95-19) for suppbrt.'' 

Staff disagrees with the State's argument in this regard. First, in Runyon v. Ellis, the court found 
that the employee was entitled to an administrative hearing under the due process c la~~se  as a 
result of a transfer arm' an accompanying reducti~n ofpay. The court did not address the 
situation where the emplbyee receives a trmsger alone." h addition, in HowelI v. County of 3un . 
Bemardino, the court recognized that "[allthough a permanent employee's right to continued 
employment is generdly regarded as fundamental and vested, an employee enjoys no suoh right 
to continuation in a particular job assignment."lg Thus, staff fmds that local government 
employers are not required to provide due process protection in the case of a transfer. 

Furthermore, although th.e SPB decision may apply to the state as an employer, tliere is no 
indication, or s~~ppol-t for the proposition that the SPB decision applies to actio,ns talcen by a local 
goverllnlent employer. 

Accordingly, stafffmds that an employee does not enjoy the rights prescribed by the due process 
olause when the employee is transferred. 

When a property interest is e ec t ed  and due process applies, the procedurd safeguards required 
by the due process clause generally require notice to the employee and an opporhmity to 

ond, with some variation as to the nature a d  timing of the procedural safeguards. In cases 
.ismissal, demotion, long-term suspension and reduction of pay, the California Supreme 

court in Skelly prescribed the following due process requirements before the discipline becomes 
effective: 

= Notice of the proposed action; I 

a The reasons for the action; 

9 A copy of the charges and materials upon which the action is based; and 

page 0 149), where tha California Supreme Court held a permanent civil servica employee of the state has aproperty 
interest in continued employment and cannot Ije dismissed without due process of law. 

l2 SkelIy, supra, 15 Cal.3d 194. ' 

13 Ng, V. State Personnel Board (1977) 68 Cal.App.3d 600 (Exhibit A, Bates page 0269). 
14 Civil Service Assn, v, City and Cozrnty of Jan Francisco ( 1  978) 22 Ca1.3d 552, 558-560 (Exhibit A, Bates page 
0 123), 
15 Ng, supra, 68 Cal.App.3d 600, 605. 
IG Stanton v. City of West Sacramento (1991) 226 Cal,App,3d 143 8 (Exhibit A, Bates page 0'3 09). 
17 Exhibit L, Corn~nents to Draft Staff Analysis. 

I B  Runyon v, Ellis (1995) 40 Cnl.App.4th 961 (Exhibit A, Bates page 0293), , 

19 Hnwell v. Cozlno of San Bernardino (1983) 149 Cal.App.3d 200,205 Fxhibit A, Bates page 0243). 



a The right. to respond, either orally or in writing, to the authority initially imposing 
* discipline.20 I 

In cases of short-term suspensions (ten days or less), the employee's property interest is 
protected as long as the employee receives notice, reasons for the action, 4 copy of the charges, 
and the right to respond either during the suspension, OF within a reasonable time th.ereafter.2' 

Similarly, staff finds that in the case of a written reprimand where the employee is not deprived .. 

of pay or benefits, the employer is not required to provide tlle employee witl~ the due process . 
safeguards before the effective date of the written reprimand. Instead, the court hiStanton found . ' 

that .t appeals.process provided to the employee after 'the issuance: of the written reprimand 
satisfies the due process c l a u ~ k . ~ ~  

The claimant disagrees with stafPs interpretation of the Stanton case' (Exhibit A, Bates 
page 3 09) and its application to written reprimands. 

The claimant contends St~ntph stands for the proposition that the due process guarantees 
outlilled in Slcelly do not apply to a mitten reprimand. Thus, the claimant concludes that an 
employee is not entitled to any.due process protection when the employee receives a written . 
reprimand. The claimant cites the following language from Stanton (Bates page 3 11) in support 
of  its position: 

", . . As the City notes, no a~~thority supports plaintiffs underlying assertion that 
issuance of a written reprimand triggersthe due process safeguards outlined in 
Slcelly. Courts have required adherence to Skelly in cases in, which an employee is 
demoted [citations omitteq; suspended without pay [cit'ations omitted]; or 
dismissed [citations omitted]. We find no authority mandating adherence to 
SIcelly when a written reprimand is issued." 

"We see no justification for extending Skelly to situations involving written 
reprimands. Demotions, suspension and dismissal dl involve depriving the public 
employee of pay or benefits; a written reprimand results in no such, loss to the 
employee." I 

The fncts in Stnlzton are as follows. A police oficer received a written reprimand for 
dischiu-ging a weapon in violation of departmental rules, Afeer he received the reprimand, he 
appeded to the police chief in accordance with the rnemormdum of understanding and the police 
chief upheld the reprimmd. The officer then filed a lnwsuit contending that he was entitled to an . 
administrative appeal. The court denied the plaintiffs request finding that that the meeting with 
the police chief satisfied the administrative appeals provision in the test claim legisl~tion 
(Government Code section 3304), and thus, satisfied the employee's due process rights. 

Staff agrees that the court ii Stanton held the rights outlined in Skelly do not apply when an 
employee receives a written reprimand. Thus, under Skelly, the rights to receive notice, the 
reasons for the reprimand, a copy of the charges and the right to respond are not required to be 
given to an employee before the reprimand takes effect. 

'' Civil Service Ass~z., srrpm, 22 Cnl,3d 552, 564, 

" Stanton, supra ,226 Cal.App.3d 1438, 1442 (Exhibit A, Bates page 0309.03 11). 



"owever, the court found t h t  the employee is guaranteed due process protection upon receipt of 
mitten reprimand. The court found that when the appeals process takes places after the 

reprimand, due process is satisfied. The court in Stanton also states the following: ' . 

"Moreover, Government Code section 3303 et seq., the Public Safety Officer 
Procedural B.21 of Rights Act, provides police officers who are disciplined by 
their heparbents with procedural safeguards. Section 3304, subdivision (b) 
states no punitive action may be talcen by a public agency against a public safety 
officer with.out providing the officer with an opportunity for administrative' 
appeal. punitive' action includes written reprimands. [Citation omitted.] Even 
without the protection ,afforded by Skelly, plaintifps procedural due process 
rigl~ts, following a written reprimand; nreprotected by the appeals process 
mandated by Government Coda seotion 3 3 04, subdivision (b). " (Emphasis 
added.)23 , 

Accordingly, s tdf  findsthat the due process clause of the United States mid CaIifornia 
Constitutions apply when a permment employee is 

Q Dismissed; 

Demoted; 

Q Suspended; 

Receives a reduction in salary; and 

o Receives a written reprimand. 

srty Interest , 

Although probationary and at-will employees, who can be dismissed without cause, do not liave 
_ a  property interest in their employment, the employee may have a liberty interest affected by a 
" dismissal when the charges supporting the dismissal damage the employee's reputati'on and 

impair the employee's ability to find otlier employment. The co~u-ta have defined the liberty 
interest as follows: 

"[Aln employee's liberty is impaired if the government, in connection 
with an employee's dismissal or failureto be rehired, makes.a 'charge 
against him that might seriously damage his standing and associations in 
the community,' such as a charge of  dishonesty or immorality, or would 
'impose on hirn a stigma or other disability that forecIosed his hedom to 
take advantage of other employment~opportunities.' [Citations omitted.] 
A person's proteoted Liberty interests are not w i n g e d  merely by 
defamatory stntements, for an interest ig reputation alone is not a 
constitutionalIy protected liberty interest. [Citations omiaed.] Rather, tlie 
liberty interest is irrfiinged only when the defamation is made in 
connection with the loss of a government benefit, such as,. . .employment. 
[Citations omitted,]" 24 

23 Stanton, supra ,226 Cal.App.3d 143 8, 1442 (Exhibit A, Bates page 0309. 03 11). 

'' ' <lrden v. County ofSacramento (1984) 160 Cal.App.3d 302,308 (Exhibit A, Bates page 0261), quoting from 
',of Regents v. Roth, supra, 408 U.S. at pp. 573. See also Paul v. Davis (1976) 424 U.S. 693, 71 1-712 



For example, Murden v. County of Sacramento, the c o u i  found a protected liberty interest 
when a temporary deputy 'sheriff bas  dismissed from employment based on charges that he was 
engaging two f e m a ~ e k m ~ l o ~ e e s  in embarrassing and inappropriate conversation regarding 
sexual activities. The court noted that the charge impugned the employee's character and 
morality, and if circulated, would damage hie reputation and impair his ability to find o&er 
employment. a 

The court In &Iz~rden clmified that a dismissal based on charges that fie employee was unable to 
learn the basic duties of the job does not constitute a protected interest.25 

m i e n  the employer inftinges on a person's liberty interest, due process simply requires notice to 
tlie employee, and an opportunity to refute the charges and clear his or her name. Moreover, the 
"name-clearing" hearing can take place afler the actual dismissal.26 

Accordingly, staff finds that the due process clarrses of the United Stntes and California 
Constitutions appIy when the charges supporting the dismissd of aprobationary or at-will 
employee damage the employee's reputation and impair the employee's ability to find other 
emp 1 o yment . 
Test Claim Legislation 

As indicated above, employers are required by tlie due process clause to'offer notice and hearing 
protections to permanent employees for dismissals, demotions, suspensions, reductions in salary 
and wriften reprimands. 

,Employers are also required by the due process c l a~~se  to offer notice and hearing protections to 
probationary and at-will employees when the dismissal .harms the employee's reputation and 
ability to obtain future employment. 

As lnoie fully discussed below, the test claim legislation imposes some of the same notice and 
hearing requirements imposed under the due process anuse. I. 

Administrative Arrpeal 

Government Code section 3304, as added by the test claim legislation; provides that "ho punitive 
action, nor denial of promotion on grounds other than merit, shall be undertaken by any public 
agency without providing the public sdety oficer with an opportunity for administrative . , 

app ea1, "I7 , . 

(Exhibit A, Bates page 0079); and Lubey v. Cizy and County afSan Francisco (1979) 98 Cal.App.3d 340 (Exhlbit A, 
Bates page 0249). 

25 Murden, supra. 160 Cal.App.3d 302, 308 (Exhibit A, Bates page 0261) 
26 Mztrden, supra, 160 Cal.App.3d 302,310 (Exhibit A, Bates Page 0261); ~ m e k  v . ~ e n n e d ~  (1974) 416 U.S. 134, 
157 (Exhibit A, Bates page 0001); and Codd v, Yelger (1977) 429 U,S, 624, 627 Gxhibit A, Bates page 0061). 
2'7 In the Clnimant's colxments to the Draft Staff Analysis (Exhibit K), the claimant recites Government Coda 
section 3304, as amended in 1997 (Slats. 1997, c. 148) and 1998 (Stats, 1998, c. 786). These amendments made' 
substantiv~ changes to Government Code section 3304 by adding subdivisions (c) through (g). These changes 
include n statute of limitations concerning how long the agency can use acts as a basis fdr disoipline, a provision 
prohibiting the removnl, of a chief of police without providing written notice describing the reasons for the removal 
and an administrative hearing, and a provision limiting the right to an administrative appeal to officers who 
successfUlly ooinplete the probationary period, Neitircr tlze 1997 nor 1998 statutes are alleged in this test clnim. . 



Punitive action is defined'in Government Code sectifon 3303 as f01lo.w~: 

"For the purpose of this chapter, punitive action meam any action that may lead 
to dismissal, demotion, suspension, reduction in salary2', written reprimand, or 
transfer for purposes of p&ishment." 

The California Supreme Court determined tllnt the phrase "for purposes of punishment" in the , 

foregohg section relates only to a transfer and riot to other personnel actions." T~LIS, in transfer 
cases, the peace ofiicer is required to prove t1iat.the transfer was intended for purposes of . 
punishment iri order to be entitled to an administrative appeal. If the transfer is to "compensate 
for a deficiency in performance," however, an appeal is dot r e q ~ ~ e d .  30, 31 

In addition, at least one California appellate. court determined that employers must extend the 
right to au administrative appeal under the test claim legislation to peace officers for other 
actions talcen by the emplo er that result in "disndvantage, h m ,  loss or hardship" and impact 

32' t l ~ e  pence officer's career. In Hopson, the court found that an officer who received a report in 
his personnel file by tlie police chief regmding a shooting in violation of policies a id  procedures 
was entitled to an administrative appeal under Government Code section 3304, The court held 
that the report constituted "punitive action" under the test claim legislation based on tlie source 
of the report, its contents, and its potential impact on the career of the officer.33 

Fknlly, the test claim legislation does not specifically set forth the hearing proced~ues .required 
for the administrative appeal. Rather, the type of administrative appeal is left up to the discretion ' ' 

of each local agency and school The courts have determined, however, that the type of 
hearing required under Government Code section 3304 must comport with stmdards of fair play 
miid due process, 35,36 

I 

20 The courts have held that '$reduction in salary" inoludes loss of sldll pay (McManignl v, City of Seal Beach ( 1  985) 
, 166 Cal.App.3d 975, Exhibit A, Bates page O255)), pay g a d e  (Baggettv, Gates (1982) 32 Cnl.3d 128, Exhibit A, 

Bates page Olll)), rank (White v. County ofSacramento (1982) 31 Cal.3d 676, Exhibit A, Bates page 0165)), w d  
probationary rank (Henneberqzle v. Cily of Culver City (1983) 147 Cal.App,3d 250, Exhibit A, Bates page 0221)). 

" White v. Counly ofSacramento (1982) 3'1 Cal.3d 676 (Exhibit A, Bates page 0165)~ 
3 0 Hoicomb v. City of l o s  lnkeies (1989) 21 0 ~ a l , ~ p ~ . 3 d  1560 (Exhibit A, Batea page 023 1); ~ e ~ e , n ~ a  v. Clty of 
San Diego (1979) 94 Cal.App.3d 756 @xhibit A, Bates page 0225); Orange County Employees Assn,, Inc. v. County 
oforange (1988) 205 Cal.App.3d 1289 (Exhibit A, Bates page 0275). 

3'  Tlie claimant wants the Commission to lceep in mind when finding a mandate, or at the parameters and guidelines 
phase, that what constitutes a kansfer. for purposes of punishment is in the eyes of the employee, The claimant 
states that in the field if labor relations, pence officers wiU often request a fill POBOR hearing and procedure on a 
transfer which is not aoceptable to the oficer in question, even though the transfer is not nccompaniad by a 
reduction in pay or benefits and no disciplinary action has been taken. (Exhibit K, Claimant's commenul to Draff 
Staff Analysis,) 

l2 Hopson v. City ofLos Angeles (1983) 139 Cal.App.3d 347,354 (Exhibit A, Bnt6s page 0237), relying on White v. 
County of Sacraine~zto (1 982) 3 1 Cal.3d 676, 683. 

3"inkley v, City ofLol7g Beach (1993) 16 Cal.Appa4th 1795, 1806 (ExhibitA,,Bates page 0193); Rzmyan, szpra, 40 
Cal.App,4th 961, 965 (Exbibit A, Bates page 0293), 
35 Doyle V, City ofchino (1981) 117 Cal.App.3d 673, 684 m i b i t  A, Bates page 0205). In addition, the court in 
Stanton v. City of West Sacrcrmento (1991) 226 Cal,App.3d 1438, 1442 (Exhibit A, Batea page 0309), held that the 

I.oyeels due process rights were protected by the administrative appeals process mandated by Government Code 



The Department of Finmce and the State Personnel Board contend that Govelnment Code 
section 3,304 does not require an adrninistrntive appeal for probationary and at-will employees. 
Tliey cite Government Code section 3304, subdivision (b), as it is currently dfnfted, which 
provides the following: 'Wo punitive action, nor denial of promotion on grounds other than 
merit, shall be undertalcen by any public agency against any public safety officer who has 
successfully co~npleted the probationary period that may be ~equired by his or her employing 

providing the public safety off~cer with an opporhmity for administrative 
, 

However, the 'italicized language in section 3304, subdivision @), was added by the Legislature 
in 1998 and became effective ;n January 1, 1999. (Stats. 1998, c. 768). When Government 
Code section 3304; subdivision @), was originally enacted in 1976, it did not limit the right to an 
administrative appeal to permanent employees only. Rather, that section gated the following: 

"@) No punitive action, nor denial of promotion*on grounds'other than 
merit, shall be undertalcen by any public agency without providing the 
public safety officer with an opportunity for administrative appeal." 

,Accordingly, s t d f  finds that ah administrative appeal under Govelnment Code section 3304, 
subdivision (b), was required to be provided to probationary and at-will employees faced with 
punitive action or a denial of promotion until December 31, 1998. 

The Depnrtment of Finance also contends that the cost of conducting m administrative hearing is 
already required under the due process clause and the .Skelly case, which predate the test claim 
legislation. 

Staff agrees that in some circumstances, the due process clause requires the sane  administrative. 
hearing as the test claim legislation. However, ns reflected by the table below, the test claim 
legislation is broader than the due process clause and applies to additional employer actions fiat 
have not previously enjoyed the protections of the due process' clause. 

section 3304. Furthermore, in cases involving 'Lmisoonduot", the officer is entitled to 8. liberty interest name- 
clearing hearing under Govarnment saction 3304, (Lubey v, City and County ofSan Francisco (1979) 98 Cal.App.3d 
340, Exhibit A, Bates page 0249; ~ u r d e i  supra, Exhibit A, Bates page 8261 .) 
36 Staff notes that at least two cases have referred to the need for an addnistrative appeals procedure that would 
enable the officer to obtain court review pursuant to Code of Civil Procedure section 1094.5. Such a review implies 
that an evidentiary hearing be held i?om' which a.record and findings may be prepared for review by the court. 
(Doyle, supra, 117 Cal.App, 3d 673: Henneberque, supra, 147 Cal',App,3d 250.) ,Ln addition, the California 
Supreme Court uses the words "administrative appeal" of section 3304 interohmgeably with the word "hearing." 
(White, supra, 3 1 Cal.3d 676.) 

I7 Exhibit L, Comments to Drafl StaE Analysis. 



Due Process Test Claim Le$lntion 
/ Dismissal of n permanent employee ( Dismissal of permanent, probationary or at-will 1 1 * 

( employees 
Demotion of a permanent employee ( Demotion of permanent, probationary or at-will 1 

( employees 
Suspension of a permanent employee 1 Suspension of permanent, probationary or at-will 

Reduction in salary for a permanent employee 

Written reprimand of a permanent employee 

I employee I 

Dismissal of a probationary or at-yill employee which 
harms tile employee's reputation and ability to F i d  

Thus, staff finds that the administrative appea1,would be required in the absence of the test 
rls.im legislation when: 

employees ' 

Reduction in salary for permnnent, probationary or at- 
will employees 

' Written reprimand of permanent, probntionary or at-will 
employees 
Dismissal of a probationary or at-will employee which 1 
harms the employee's reputation and ability to f h d  

a A permanent employee is dismissed, demoted, suspended, receives a reduction in pay or 
a written reprimand; or 

. 

Tranafer of a permanent, probationary or at-will 
employee for purposes of punishment a 

Deninl of pro~notion for permanent, probationary or at- 
wilI employees on grounds othar than merit 
Other actions against a pe.mmant, probationary or at- 
will employee that result in disadvantage, harm, loss or 
hardship and impact the career opporhtinities of the 

A probationary or at-will employee is dismissed and the employee's reputation arid 
ability to obtain future employment is harmed by the dismissal, 

. Under, these cj-1.c~mstances, the administrative appeal does not constitute a new progrm or 
, higher level of service because p r i o r , l a~  req~~ires such sm appeal under the due process clause, 

Moreover, pursuant to Government Code section 17556, subdivision (c), the coats incurred in 
providing the administrative appeal in the above circumstances would not constitute ''costs 
mandated by the state" since the adt-dinistrative appeal merely implements the requirements of 
the United States ConstiMtion. 

Staff finds, however, that the due process clauses of the United States and California 
Constitutions do not require an administrative appeal &I the following circumstnnces: 

Dismissal, demotibn, suspension, salary reduction or written reprimand received by 
probationary and at-will employees whose liberty interest are not affected (i,e.; the . 

charges do not hann the employee's reputation or ability to find future employment); 

Transfer of permanent;probationary and at-will employees for purposes of punishment; . 

Denial of promotion for permanent, probationary and at-will employees for reasons other 
than merit; md 



Other actions against permanent,. probationary and at-will employees that result in . 
disadvnntage, ham, loss or hardship and impact the career opportunities of the employee, 

Thus, in these situations, s M f m d s  that the administrative appeal required by Government Code 
sectioll3304 constitutes n new program or higher level of service md imposes "costs mandated 
by t5e state" under Government Code section 17514, 

Compeniation m d  Timina of an Interrogation 

Government Code section 3303 describes the procedures for the interrogation of a peace 
oficer .  The procedures and rights given to peace officers under section 3303 do not apply to 
any interrogation in the normal course of duty, counseling, instruction, or informal verbal 
admonition by a supervisor. In addition, .the r.equixernents do not apply to an investigation 
concerned solely and directly with alleged criminal activitie~.~' 

Government Code section 3303, subdivision (a), establishes procedures for the, timing md 
compensation of a peace officer-subject to in;ektigation and intenogation by an employer. This 
section requires that the interrogation be cond~lcted at a reasonable hour, preferably at a time 
when the peace oficer is oq duty, or during the "normal waking hours" of the peace oacer,  
unless the seriousness of the investigation req~~ires otherwise. If the interrogation takes place 
d~u ing  the off-duty time of the oeder,  b e  peace officer "shall" be compensated for the 
off-d~lty time in accordance with regulnr department procedures. 

The.claimant contends that Government Code section 3303, subdivision (a), results in the 
payment of overtime to the investigated employee and, thus, imposes reimbursable state 
mmdated activities. The claimant stqtes the following: 

"If a typical police department works in three shifts, such as the Police 
Department for this City,.two-thirds of the police force work hours [that are] not 
consistent with the work hours of Investigators in the Internal Affairs section. 
Even in a smaller department without such a section, hours conflict if commaid' 
s t 8  assigned to investigate worlcs a shift different ,than the employees 

. investigqted. Payment of overtime occurs to the employees investigated or those 
performing the req~ired.investigation, or is at least a potential risk to m employer 
for the time an employee is interrogated pursuant to this kec t i~n . "~~  

Staff agrees. Conductin& the investigation when the peace officer is on duty, and compensating 
the peace officer for off-duty time in accordance with regular department procedures are new 
requirementannot previously imposed on local ,agencies and school districts. 

Accordingly, staff finds that Government Code section 3303, subdivision (a), constitutes a new 
program or higher level of service under article XIII B, section 6 of the California Constitution 
and imposes "costs m'andated by the state" under Government,Code section 17514. 

Notice Prior to Interrogation ' 

Government Code section 3303, subdivisions (b) ,and (c), require the employer, prior to 
interrogation,to inform and provide riotice of the nature of the investigation and the identity of 
all officers participating in the interrogation to the employee.' 

3 8 Gov. 5 3303, subd. (i). 3 

3 9 Claimant filing dated September 5, 1997. (Exhibit F.) 



TJnder due process principies, an employee with a property interest is entitled to notice of the 
.sciplinary action proposed by the Thus, an employee is required to receive notice 

- - 

lvhen the employee receive$ a~disrnissal, suspension, demotion, reduction in salary or receipt of a 
written reprimand. Due process, however, does not require notice 
interrogation since the employee has not yet been charged and the 
employment position have not changed, 

prior to an investigation 
employee's salary and 

Accordingly, staff finds that providing the employee with prior notick regarding the 
interrogation and idenwing the investigating officers constitutes a new program or 
of service under article Xm B, section 6 of the California Constitution and imposes 

nature 
, higher 
"costs 

of the 
a level 

mandated by the state" under ~overnmertt Code section 17514. 

Tape Recording of Interrogation 

Government Code section 3303, subdivision (g), provides, in relevant part: 

"The compl&te intenogation of a public safety officer may be recorded. Ifa tape 
recording is made of the interrogation, the pubIic safety officer shall have access 
to the tape if any M e r  proceedings are cont.ampFate+d br prior to my furfher 
,hterrogation at a subsequent time. . , . The public safety officer being interrogated 
shall liave the right to bring his or her own recording device and~ecord any and 
all aspects of the intenogation," (Emphasis added.) . 

The claimant contends that the activity of providing the peace officer with the tape recording of 

5% 
the interrogation as specified in section 3303, subdivision (g), constitutes a reimbursable state 
mmdkted activity. The claimant'states the following: 

"As shown above, Government Code, section 3303 (g) allows the interrogation of 

C ,  
a peace officer to be tape recorded. The section is silent as to whom may record 

W1t-s L 1 

the interrogation, and who may request that the session be recorded. In practice, 
. >  the employee will almost always request to record the interrogation. As the 

employee desires to record same, the employer is faced with the requirement of 
also tape recording the interrogation in order to assure that the employee's tape is 
not edited, redacted, or changed in any manner, and to have a verbatim record pf 
the proceedings,''41 

The Department of Finance disagrees contending that the cost of providing recordings of 
interrogations is required under the d& process 'clause. 

For the reasons stated below, staff finds that providing a copy of the recording of the 
interrogation when further proceedings are contemplated or prior to further interrogation at a 
subsequent time is not a reimbursable state mandated activity. 

One of the conditions imposed by the test cl- statute requires employers to provide the tape 
recording to interrogated peace officers if further proceedings are contemplated. If the further 
proceeding is disciplinary action, then under certain circums'tances, due process requires the 
employer to provide an employee who holds eithera property or liberty interest in the job with 
the materials upon which the disciplinary action is' based. 

'' Slcelb, wpm, 15 Cal,3d 194. 
4 1 nnnt's comments to Draft StaffAnalysis. (Exhibit I<.) 



Accordingly, even in the absence of the test claim legislation, the due process clause requires 
employers to provide such materials, including the tape recording of the interrogation when: 

A permanent employee is dismissed, demoted, suspended, receives a reduction in pay or ' 

a written reprimand; or 

0 A probationary or at-will employee is dismissed and the emplo ee's reputation and X ability to obtain future employment is harmed by the dismissal ; and when 

The disciplinary action is based, in whole or in part, on the interrogation of the employee. 

Under these circumstances, the requirement to produce the tape recording of the interrogation 
~mder the test claim legislation does not impose a new program or higher level of service.because 
this activity was required under prior law through the due process clause. 

Moreover, recent court decisions explain that when a local agency performs a permissive act 
or lias alternatives other than performing the action under the test claim$statute, the 
"downstream" or coniequential activities, although statutorily required, .are not state 
mandated.43 For example, in Lucia Mar, the California Supreme Court found that a newly 
enacted ten percent payment by a school district was a "new program" when the district sent 
its disabled pupils to a state school for the severely handicapped. While the ten percent , 

payment wns required by the Education Code, the court did not fmd the sum was state 
mandated and, therefore, reimbursable. The court recognized that school districts may have 
several options for furnishing special education to its disabled pupils, only one.of which is 
sending them to a state school; Thus, the court remanded to the Commission the question of 
whether the ten percent payment was state mandated. 

Although the claimant contends that a local agency always tape records an ifiterrogation when 
the employee records the same, the test claim statute does not require employers to record the 
interrogation. Rather, the statute e,xpressly states that the employer "may", at its d.iscretion, 
record the interrogation, Thus, staff fhds  that the downstream activity of providing the tape 
recording to the officer, if the employer chooses to record the interrogation, is also not mandated 
or required by the test claim statute.44 ' 

Doc~unents Provided to the Em~lovee 

Government Code section 3303, s~bdivisrion (g), also provides that 'the peace oEcer "shall" be 
entitled to a transcribed copy of any interrogation notes made by a stenographer or any reports or 

a .  

- -- 
42 Skelly, supra; Ng, supra; Civil Service Assn., supra; itanton, supra; Murden, szpra, 
43 Llrcia Mar Unified School Dist, v. Honig, supra, 44 Cal.3d 830, 836-837; County ofLos Angeles v. 
Commission on State Mandates (1995) 32 Cal.App.4th 805, 81 8. 

44 This analysis is consistent with the Co,mmission's findings in ~ o r t ~ ~ & t ,  Special Use Propery Requirements 
(CSM - 97-TC-01, decided Deoember 17, 1998). There, the Commfssion rejected the argument that the provisions 
of former ,Revenue and Taxation Code section 2207, whioh required reimbursement for inoreased costs due to test 
claim legislation that added new requirements to an existing optibnal program if the local agancy had no reasonable 
alternative other than to continue the optional program, were subsumed wjthin the present statutory soheme In , 
Government Code section 17500 and following, The Commission found that former Re~enue and Taxation Code 
section 2207 was expressly repealed and replaced iyith Government Code section 175 14, which does ).rot require 
reimbursement for increased ciosts incurred in an optional program, , 



complaints mnde by investigators or other persons, except those that are deemed to be 
mfidential. 

The Department of Finance and the SPB contend that the cost of providing copies of transcripts, 
reports and recordings of interrogations are.required under the due process clause and, thus, do 
not constitute a reimbursable state mandated program, 

In Pasadena Police Oflcers Association, the California Supreme'Court analyzed dovemment 
Code section 3303, noting that it does not specify when anofficer is entitled to receive the 
reports and complaints. The court also recognized that section 3303 does not specifically 
address an oEcer's due process entitlement to discovery in the event the officer is charged with. 
r n i s cond~~c t .~~  Nevertheless, the court determined that the Legislature intended to require law 
enforcenient agencies to disclose the reports and complaints to an officer under investigation 
only after the officer's interrogation.46 

The COLU?'S decision in Pasadena Police Oflcers Association' is consistent with due process 
principles. Due process requires the employer to provide an employee who holds either a 
property or liberty interest in the job with a copy of the charges and materiaIs upon which the 
discip1iilax-y action is based when the officer is charged with mi scond~c t .~~  

Accordingly, even in the absence of the test claim legislation, the due process clause req~lirea the 
employer to provide a copy of all investigative materials, including non-confidentid complaints, 
repoi-bs and charges when, as a result of the interrogation, 

A permanent employee is dismissed, demoted, suspended, receives a reduction in pay or 
a written reprimand; or 

'A probationary or at-will employee is dismissed and the employee's reputation and 
ability to obtain future employment is h m e d  by the dismissal. 

Under these circumstances, the requirement to documents under the test claim . 
Iegislation does not impose a new program or higher level of service because this activity was 
required under prior law through &e due procesi clause. Moreover, pursuant to Government 
Code section 17556, subdivigion (c), the costs incurred in providing the investigative materials in 
the above circumstances would not constitute LL~os t s  mandated by the state" since producing such 
doc~unentafion merely implements the requirements of the United States constitution. . 

However, staff finds that the due process clause does not require employers to producethe 
charging documents and reports when requested by the officer in the following circ~unstances: 

(a) When the investigation does not result i.n disciplinary action; and 

(b) When the investigation results in:' 

A dismissal, demotion, suspension, salary reduction or written reprimand received by 
a probationary or at-will employee whose liberty interest is not afiected (i.e.; the 

, charges s~lpportii~g the dismissal do not h m  the employee's reputation or ability to 
find future employment); 

45 Pasadena Police Oflcers Assn. v, Cl& of ~ A a d e n a  (1990) 5 1  Cd.3d 564, 575 (Exhibit A, Bates pnge 0135), 
I .  

46 ld .  nt 579. 
47 -v. dly, szpra, 



A transfer o f a  permanent, probikionary or at-will employee for purposes of 
punislunent; 

A denial of promotion for a permanent, probationary or at-will employees for reasons . 
other than merit; or 

Other actions against a permanent, probationary or at-will employee that result in 
disadvantage, harm, loss or hardship and impact the career opportunities of the 
employee. 

The Department of Finance and the State Personnel Board disagree with this c0nc1usion.~~ They 
contend that "State civil service probationary or at-will employees are entitled to [the due process . 

, rights prescribed by] Slcelly . . . . by the State Personnel Board" to the charging documents and 
reports and, thus, Government Code section 3303, 'subdivision (g), does not constitute a 
reimbursable state mandated program with respect to these employees. However, they cite no 
authority for tlGs proposition . , 

The Department of Finmce and the State Personnel Board also contend that Government Code 
section 3303, subdivision (g); does not constitute EL reimb~rsable state mandated program when a 
permanent employee is transferred based on their assertion tll& a transfer is covered by the due 
process clause. As noted earlier in the staff analysis, staff disagrees with this contention md 
finds thnt a pennanent employee does not enjoy the rights prescribed by the due process clause 
when the employee is transferred. 

Accordingly, in the circumstahces described above, staff finds. that producing the documents 
required by ~overnment Code section 3303, subdivision (g), constitutes a new program orhigher 
level of sewice and imposes "costs mandated by the state7' under Government Code section . 
175 14. 

Representation at Interrogation . 

Government Code section 3303, subdivision (i), provides that the peace officer "shall" have the 
right to be represented during the interrogation when a formal written statement of charges has 
been filed or whenever the interrogation focuses on matters that are lilcely to result in punitive , 

action. 

The claimant contends that Government Code section 3 3 03, subdivision (i), results. in 
reimbursable state mandated activities since additional professionaI and clerical time is needed to 
schedule the interview when the peace officer asserts the ri&t to representation. 49 

Staff disagrees with the claimant's contention. Before the enactment of the test claim legislation, 
peace oEcers had the some right to representation under Government Code sections 3500 to 
3 5 10, aIso known as the Meyers-Milias-Brown Act W A ) .  ~he ' h4M-B~  aoverns labor 
management relations in ~alifornia local incluhing labor relations between peace 
officers and 

Exhibit L, Comments to Draft Staff Analysis. 

4g Claimmt's filing dnted Septamber 5, 1997. (Exhibit F) I .  

50 Santa Clara Cotrnty Dist, Attorney Investigators Assn, v. County ofsanth Clara (1975) 5 1  Cal.App.3d 255. 
(E,uhibit A, Bntes page 0301 .) 



Govemment Code section 3 503, which was enacted in 196 1, provides that employee , 

rganizations have the right to represent theit members in their employment relations with public 
agencies, The California Supreme Court analyzed section 3503 in Civil Service Association v, 
Ciw and County of Sun Francisco, a case involving the suspension o f  eight civil service 
employees, The court recognized an employee's right to representation under the MMBA iri 
disciplinary actions. 

"We have long recognized the right of a public employee to have his counseI 
represent him at disciplinary hearings. (Steen 3. Board of Civil Service Commr, 
(1945) 26 Cal.2d 716, 727; [Citations omitted.]) While Steen may have dealt with 
representation b i  a licensed attorney, the right to representation by a labor 
organization in the informal process here involved seems to follow from the right 
to representation contained in the Meyers-Milias-Brown Act and the rightsto 
representation recognized in   teen."^^ 

,: Peace officers employed by school districts have similar rights under the ~ducational 
, Employment ~ e l & o n s  Act, beginning with Government Code section 3540.'~ 

Based on the foregoing, staff finds that the right to representation at the interrogation under 
Govenlment Code section 3303, subdivisioll (i), does not constitute a new,progmm or higher ' 

level of service under articie XIIl B, section 6 of the California Constitution. 

~ d v e r s e  Comments in Personnel File 

Government Code sections 3305 and 3306 provide that no peace oficer "shall" have any adverse' 
comment entered in the officer's personnel file without the peace officer having frst  read and 

ned  the adverse If the ~ e a c e  officer refuses to sign the adverse comment, that fact 
-la.IIJ1 be noted on the document i d  signed or initialed by the peace officer, In addition, the 

peace officer "shallJJ have 30 dais to file a written response to any adverse comment entered in 
the personnel file. The response "shall" be attached to the adverse comment. 

Thus, Government Code sections 3305 and, 3306 impose the following requirements on 
employers: . . 

I To provide notice of the adverse c~mrnent;~'  

0 To provide an opportunity to review and sign the adverse comment; , 

e To provide an opportunity to respond to the adveise comment within 30 days; and 

" Civil Service Assn., supra, 22 Ca1.3d 552, 568. 
52 Government Code section 3543.2, which was added in 1975 (Stata. 1975, c. 961) provides that school district 
employees are entitled to representation relating to wages, hours of employment, and other terms and conditions of 
employment. 
53 The court in Agzliinr v, Johnson (19E8) 202 Cal,App.3d 241, 249-252 (Exhibit A, Bates page 0171), held that an 

. adverse comment under ~overnment  Code sections 3305 and 3306 include comments fiom law enforcement 
personnel md citizen complaints., 

5 4  Staff finds that notice is required since the test alnim legislation stntes that "no peace officer shall have any 
adverse comment entered in the officer's personnel file without the peace oflcer havingjlrst read andsigned the ' , 

adverse comment," Thus, staff h d s  that the officer must receive notice of the comment before he or she can raad or , 

ths document. 



a To note on the document that the peace off~cer refused to sign the adverse comment and 
to obtain the peace officer's' signature or initials under such circumstances. 

,The claimant contends that county employees have a pre-existing statutory right to inspect and 
respond to adverse comments contained In the officer's personnel file pursuant to Government. 
Code section 3101 1. The claimant furher states that Labor Code section 119#,5 provides city 
employees with a pre-existing right to revikw, but not respond to, adverse comments. Thus,, the 
claimant contends that Government .Code sections 33 05 and 3306 constitute a new program or . 
higher level of service under article XIII B, section 6 of the California Constitution. 

'AS described below, stafffinds that ~ovemment  Code sections 3305 and 3306 constitute a 
pa7.tia2 reimbursable state mandated program. 

Due Process 

. Under due process principles, ,an employee with a property or liberty interest is entitled to notice 
and an opporhnity to respond, either orally or in writidg, prior to the disciplinary action 
proposed by the ernpioyer.55 If the adverse comment results in the deprivntion of employment 
though dismissal, suspension, demotion, reduction in pay or written reprimmd for a permanent 
peace officer or h m s . t h e  officer's reputation bnd opportunity to find fL1tm-e employment, then 
the provisions of the test claim legislation which require notice and ari opporhdty to review m d '  
file a written response are already guaranteed unde~  the d ~ ~ e  process clause.56 Under, such 
circ~unstances, s t a f fkds  that the notice, review and resbonse requirements of Government Code 
sections 3305 and 3306 do not constitute a new program or higher level of service pursuant to 
article XIII B, section 6 of the CaIifornia Constitution. Moreover, pursuant to Goyernment Code 
section 17556, subdivision (c), the costs incurred in providing notice and an opportunity to 
respond do not impose "costs mandated by the itatti". 

' 

However, under circumstances where the adverse comment affects the officer's property or 
liberty interest as described'above, the following raquirements imposed by the test claim 
legislation are not required by the due process clause: 

. Obtaining the signa&e of the peace officer on the adverse comment, or 
, 

9 Noting the pence officer's refusal to sigi  the adverse commelit and obtain the peace . 
officer's signatye or initials under such circumstances, 

In tlleir comments to the Draft StaEAnalysis, the ~ e ~ a r t r n e n t  ofFinance and the State Personnel 
Board state the following: "If the adverse comment can be considered a 'written reprimand,' 
however, the POBOR required 'notice' and the 'opportunity to respond' may already be required 
by  due process. The extent of due process due an employee who sufTers an official reprimand is 
not entirely clear," '' 
Staff agrees that if the adverse comment results in, or is considered a written reprimand, then , 

notice and an opportunity to respond is already required by the due process clause and are not 
reimbursable state mandated activities. However, due process does not require the local agency 
to obtain the signature of the peace off~cer on the adverse comment, or note the peace officer's 

55 Slcelly, szpra, 15 Cal,3d 194. 
56 

Hopson, supra, 139 Ca1,Appm3d 347. + .  

'' E,Uhibit L. 



refusal to sign the adverse comment and obtain the peace officer's signature or initials under 
7uch circumstances, Accordingly, staff finds that that these two activities required by the test 
claim legislation when an adverse comment is received constitute a new progrm or higher level 
of service and impose "costs mandated by the state" under Government Code section 17514 even 
where there is due process protection. 

, The Legislature has also established protections for,local public employees similar to the 
protections required by Government Code sections 3305 and 3306 in statutes enacted prior to the 
test claim legislation, These statutes are discussed below. 

Existing Statutow Law Relating to Counties , 

Government Code section 3 101 1, enacted in 1 9 7 4 , ~ ~  established review &d respoese protections 
for county employees. That section provides the following: 

"Every county employee shalI have the right to inspect and review any oBcial 
record relating to his or her performance as an employee or to a grievance 
concerning the employee which is kept or maintained by the county; provided, 
however, that the board of supervisors of any county may exempt letters of 
reference from the provisions of this section. 

Tne contents of such records shdl be made available to fhe employee for 
inspection and review at reasonable intervals during the regular b~~siness hours of 
the county. 

The county shalI provide an opportunity for the employee to respond in writing, 
or personal interview, to any information about which he or she disagrees. Such 
response shall become .a permanent part of the employee's personnel record. The 
employee s l d l  be resbonsible for providing the written responses to be included 
as part of the employee's permanent personnel record. 

This section does not apply to the records of an employee relating to the 
investigation of apossible c~iminal o$eense." (Emphasis added.) . 

I 

Therefore, under existing law, counties are required to provide a peace officer with the . 

opportunity to review md respond to an adverse comment ifthe comment does not relate to the 
investigation of a possible criminal Under such circumstances, stafFi5nds that the 
review and response provisions of ~dirernment Code sections 3305 and 3306 do not constitute a 
new program or higher Ievel of service. 

However, even if the adverse comment does not relate to ~e investigation of a possible criminal 
offense, the following activities required by the test claim legislation were not required under . 
existing law: 

, Providing notice of the adverse comnent; and 

Obtaining the signature of the peace officer on the adverse comment; or 

59 S t e f i n d s  that ~overnment  Code seation 3 101 1 does not impose n notice requirement on aountiefi since section . 
3 101 1 does not require the county employee to review the comment b@re the comment is placed in the personnel 
61 - 



Noting the peace officer's refisd to sign the adverse comment on the document and 
obtaining the signature or initials of the peace officer under such circumstances. i 

Accordingly, staff finds that the above activities constitute a new program or highar level of 
service and impose "costs mandated by the state" under Govehnent Code section 175 14, 

Furthermore, staff finds that when the adverse comment does relate to the investigation of a 
possible criminal offense, the following activities constitute a new program or hig%er level of 
service and impose "costs mandated by the state" under ~ o v e b e n t  Code section 175 14: 

Providing notice of the adverse comment: 

Providing an opportunity to review and sign the adverse comment; and 

Obtaining the signature of the oficer on the adverse comment; or. 

Noting the peace officer's refusal to sign the adverse comment on the document and 
obteining the signature or initials of the peace officer under such c~curnstances, 

exist in,^ Stahltorv Law Relatiyp to cities and Special Districts 

Labor Code section 1 198.5,' enacted in 1975,~' established review procedures for public 
employees, including peace officers employed by a city or special district, At the time the test 
claim legislntioli was enacted, Labor Code section 11 98.5 provided the following: 

"(a) Every employer shallsat reasonable times; and at reasonable intervals as 
determined by the Labor Commissioner, upon the request of an employee, permit 
that employee to inspect such personnel files which are used or have been used to 
determine that employee's qualifications for employment, promotion, addition4 

I compensation, or termination or other disoiplinary action.. 

(b) Each employer subject to this section shall lce0p.a copy of each employee's 
personnel file at the place the employee raports to work, or shall make such file 
available at such place within a reasonable period of time aRer a request therefor 
by the employee, Apublic employer shall; at the request of apz~blic employee, . 
permit the employee to inspect tlze originalpersonnelfiles at the location where 
they are stored at' no loss of compensation to fie employee. 

(c) This section does not apply to the records of an employee relating to the 
investigation of apossible criminal offends. It shall not apply to letters of ' 

reference, 

(d) If a local agency has established an independent employee relations board or 
commission, any matter or dispute pertaining to this section shall be under the , 

jurisdiction of that board or commission, but an employee s M l  not be prohibited 
from pursuing any available judicial remedy, whether or not relief has first been 
sought fiom a board or commission. , 

(e) This section shall apply to public employers, including, but not limited to, 
every city, county, city and county, d i h c t ,  and every public and quasi-public 
ngency. This section shall not apply to the state or my  state agency, and shall not , 

Stats., 1975, c, 908, 5 1. 



apply to public school districts with respect to employees covered by Section 
4403 1 of the Education Code. Nothing in this section shall be construed to limit 
tlie rights of employees p~rsunnt to Section 3 101 1 of the Government Code or ' 

Section 8703 1 of the Education Code, or to provide access by a public safety 
employee to confidential preemployment inf~rrnation."~' (Emphasis added.) 

Therefore, under existing law, cities and special districts are required to provide a peace officer 
the opportunity to review the adverse comkmnt r t h e  comment does not relate to the 
investigation of a possible criminal offense.62 Under such circumstances, staff finds that the 
review provisions-of ~ o i e m m e n t  Code sections 3305 and 3306 do not constitute a new program 
or higher level of service. 

However, even if the adverse comment does not relate to the investigation of a possible'crirninal 
offense, the,following activities required by the test claim Iegisiation were not required under 
existing law: 

a Providing notice of the adverse comment; 

Providing an oppo,@nity to respond to the adverse comment within 30 days; and 

Obtaining the signature of the peace officer on the adverse comment; or 

Q Notiug the peace officer's refusal to sign the adverse comnent on the document and 
obtaining the signature or initials of the pence officer under such circumstmces. 

Accordingly, staff finds that the above activities constitute a new program or higher level of 
service and impose "costs mandated by the state" under Government Code section 17514. 

-themore, staff fmds that when the adverse comment does relate to the investigation of a 
A .ssible criminal offense, the following activities constitute a new program or higher level of 
service and impose "costs mandated by the state" ~mder ~overukent  Code section 17514: 

Providing notice of the adverse.cornment; - Providing an opportunity to review and sign the adverse comment; , . 
. . 

Providing an opportunity to respond to the adverse comment within 30 days; and 

Obtaining tlie signature of the peace officer on the adverse comment; or 

Noting the peace officer's refusal to sign the adverse comment on the document and 
obtaining the signature or initials of the peace officer under such circumstances. 

exist in^ Statutory Law Relating to School Districts 

Education Code section 4403 1 estabIishes notice; review and response protections to pence 
of%lcers empIoyed by school districts. Section 4403 1. provides in relevant part the following: 

61 Labor Code section. 1198.5 was amended in 1993 to delete all provisions relating to local public employers (Stats. 
1993, c. 59.) The Legislame expressed its intent when enacting the 1993 amendment "to relieve local entities of the 
duty to  incur unnecessary expenses.. ." 
62 Staff finds that Labor Code section 1198.5 does not impose a notice raquirement on counties since section 1198:5 . 
does not require the city or special district employee to review the comment before the c ~ ~ n m e n t  is placed in the 
per-mnel file. 



"(a) Materials in personnel files of employees that may serve as a basis for 
affecting the status of their employment are to be made available for the . . 

inspection of the person involved: 

"(d) Information of a derogatory nature, except jrating~, reports, or records that 
were obtained in connsctian with apro77lotional examination], shall not be 
entered orfiled unless and until the employee is given notice and an opportz11zip 
to review and cornnlent thereon. An employee shall'have the right to enter, and 
have attached to any derogatory statement, his own comments thereon,. .." 
(Emphasis added.)' 

Education Code section 8703 1 provides the same protections to community college district' 
employeeg.63 

Therefore, existing law, 'codified in Education Code sections 4403 1 and 8703 1, requires school 
districts and oommunity college districts to provide a peace officer with notice and the 
opportunity to review and respond to an adverse comment ifthe comment was not obtained in 
connection with a promotional examination. Under such circumstmces, staff finds that 'the 
notice, review and response provisions of Govement  Code sections 3305 m d  3306 do not 
constitute a new program or higher level of service. 

However, even when Education Code sections 4403 1 and 8703 1 apply, if the adverse comment 
M,UJ not obtained in connection with a prornotiolial examiuation, the following activities required 
by the test claim legislation were not r e q h e d  under existing law: 

Obtaining the signature of +e p kace offikr on the.adverse comment; or 

m Noting the peace officer's refusal to sign the adverse comment on the document and 
obtaining the signature or initids of the peace officer under such circmstaaces. 

Accordingly, staff finds that the above activities constitute a new program or higher level of 
service and impose "costs mandated by the state" under Government Code section 17514. 

Furthermore, stafY7 finds that Ghen the adverse comment is obtained in connection with a 
promotional examination, the following activities constitute a new program or higher level of 
service and impose "costs mandated by tha state" under Goirernment Code section 17514: 

Providing notice of the adverse comment; ' 

Providing an opportunity to review and sign the adverse comment; 

Providing an opportunity to respond to the adverse comment within 30 days; and 

Obtaining the signature ofthe peace oficer on the adverse comment; or 

Noting the peace ofEcer's refusal. to sign the adverse comment on the documelllt and 
obtaining the signatixe or initials of the peace officer under such circumstances. . 

63 Education Code sections 4403 1 and 8703 1 were derived *om Education Code section 13001,5, which was 
originally ndded by Statutes of 1968, Chapter 433. 



Conclusion and Staff Recommendation 

e d  on the foregoing analysis, staff finds that the test claim legislation constitutes a partial . 
~lmbursable state mandated program pursuant to article XI1 B, section 6 of the California 

Constitution for the following reimbursable activities: 

1. Providing the opportunity for an administrative appeal for the following disciplinary actions 
(Gov. Code, 9 3304; subd. (b)): 

Dismissal, demotion; suspension, salary reduction or written reprimand received by 
probationary and at-will empl'oy,ees whose liberty interest are not affected (i,e.; the 
charges supporting a dismissal do not h m  the ekployee's reputation or ability to'find 
future employment); 

~ r k s f e r  of pe&ent, probationary and at-will employees for purposes of punishment; 

Denial of promotion for pelmanent, probationary and at-will employees for reasons other 
than merit; m d  

Other actions against permanent, probationary and at-will employees that result in 
disadventage, harm,, loss or hardship and impact the career opportunities of the employee. 

2. Conducting an interrogation of a peace officer while the officer is on duty, or compensating 
the peaceeofficer for off-duty time in accordance with regular department procedures. (Gov. 

' 

Code; 9 3303, subd. (a),) 

3. Providing prior notice to the peace officer regarding the nature of the interrogation and 
identification of the investigating officers. (GOV. Code, 5 3303, 
pbds. (b) and (c) .) 

.r. Producing barnscribed copies of any notes made by a stenographer at an interrogation, and 
reports .or complaints made by investigators or other persona, except thos'e that ore deemed '. 

. confidential, when requested by the officer in the following circumstances (Gov. Code, 
5 3303, subd. (g)): 

(a) When the investigation dogs not iesult in disciplinary action; and 
' 

.(b) When the investigation results in: 

0 A dismissal, demotion, suspension, sdary reduction or written repihand received 
by a probationary or at-will employee wbose liberty .interest is not &Fected (i.e.; 
the charges supporting the dismissal do not harm the employee's rep~~tation or 
ability to find future employment); 

A transfer of a permanent,. probationary or at-wiLl employee for purposes of 
punishment; 

0 A denial of promotion for a permanent, probationary or at-will employee for 
reasons other than merit; or 

Other actions against a permanent, probationary or at-will employee that result in . 
disadvantage, harm, loss or hardship and impact the career of the employee. . 

5. Performing the fol.lowing activities upon receipt of an adverse cbmment (Govl Code, 8 5 3305 
and 3306): 



' School Districts 

(a) If an adverse comment results in the deprivation of employment through dismissal, 
suspension, demotion, reduction in pay'or written reprimid for 
officer, or harms the officer's reputation md opportunity to find 
then schools are entitled to reimbursement for: . 

a permanent peace 
k h r e  ernploymerit, 

0 Obtaining the signature of the peace officer on the adverse comment; or 

0 Noting the peace officer's refusal to sign the adverse comment on the document 
and obtaining the signature or initials of thipeace officer under such 

(b) If a11 adverse comment is obtained h. connection with n promotional examination, 
then school districts are entitled to reimbursement for the following activities: 

Providing notice of the adverse comment; 

Providing an opportunity to review and sign the adverse comment; 

a Providing an opportunity to respond to the adverse commei~t within 30 days; m d  

Noting the peace officer's refusal to sign the adverse comment on the document 
m d  obtainiig the signature or initials of the peace officer under such 
circumstances. 

(c) If an adverse comment is not obtained in connection with a promotional cxkinntion, 
then school districts are entitled to reimbursement for: 

Obtaining the signature of the peace officer on the adverse comnent; or 

0 Noting the peace officer's refusal to sign the adverse comment on the document 
and obtaidn~g the signature or ia.itials of the peaGe officer under such 
circurnstmces. 

Counties 
I 

(a) If an adverse comment results in the deprivation of employment through dismissal, 
suspension, demotion, reduction in pay or written reprimand for a permanent peaae 
oEcer, or h m s  the officer's reputation and opporhudty to fmd future employment, 
then counties are entitled to reimbursement for: 

obtaining the signature of the peace officer on the adverse comment; or 

Noting the peace officer's refusal to sign the adverse comment on the document . 
and obtahbg the.signature or initials. of the peace officer under such . 
circumstances. 

(6) If an adverse comment is related to the &vestigation of a possible criminal offense, 
then counties are entitled to reimbursement for the following activities: 

0 Providing notice of the adv~rse cement; 

a Providing an opportunity to review and sign the adverse comment; 

0 Providing an opportunity to respond to the adverse comment within 30 days; and 



@ Noting the peace officer's refusal to sign the adverse comment on the document 
and obrkining the signature o,r initials of the peace officer under such 
circumstmces. 

(c) If an adverse comment is not related to the investigation of a possible criminal 
offense, then counties are entitled to reimbursement for the folloiving activities: 

Providing notice of the adverse comment; and 

Obtaining the signature of the peace officer on the adverse cornment;.or , 

Noting the peace officer's refusal to sign the adverse comment on the document 
and obtaining the signature or initials of the peace officer under such 

Cities and Special Districts 

(a) If an adverse comment results in the deprivation of employment through dismissal, 
suspension, demotion, reduction in pai-or written reprimand for a permanent peace 
officer, or hams the officer's reput~tion and oppolb~nity to End future employment, 
then oities mdaspecial districts &e entitled to rkimbursement for: 

0 Obt&ing the signature of the peace officer on the adverse comment; or 

Noting the peace ~fficer's refusal to sign the adverse comment on the document 
and obtaining the signature or initials of the peace officer ~mder such 
circumstmces. 

(b) If an adverse comment is related to the investigation of a possible criminal offense, 
then cities and special districts are entitled to reimbursement for the following 
activities: 

. Providing notice of the adverse comment; 

a Providing an oppoi-tunity to review and sign the adverse comment; 

Pro$ding an opportunity to respond to the adverse comment within 30 days; and 

Noting the peace oEcer's refusal to sigh th'e adverse coinment on the,dooument 
and obtaining the signature or initials of the peace offlcer ~mder such 
ciroumstances. 

(c) If an adverse comment is not related to t l ~e  investigation of a possible criminal 
offense, then cities and special dis-tricts are entitled to reimbursement for the 
followhg activities: , 

Providing notice of the adverse comment; 

Providing an opporhmity to respond to the adverse comment within 30 days; and 

Obtaining the signature of the'pence officer on the adverse comment; or 

Noting tihe peace officer's refusal to,sign'the adverse comment on the documkt 
h d  obtaining the signature or initials of the peace officer under such 
circumstances. 



Staff Recommendation 

Staff recommends that the Commission approve t h i s  test claim.accordingly. 
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AXIMUS 
Helping Government Serve The People 

September 25, 1999 

Ms, Paula Hisashi 
Executive Director 
Commission on State Mandates 
1300 I Street, Suire 950 
Sacramento. CA 95 8 14 

LATE PILING 

ITEM 6 

Re: Peace Officer's Bill of Rights , ,  

No. CSM 4499 
Heating on Statement o f  Decision 

Dear Ms. Higashi: 

At the request of the City of Sacramento, and Ms., Dee Contreras in particular, I 
am writing co request that the hearing on the Statement of Decision be continued until the 

' Commission's November hexing date. Ms. Contreras telephoned me this morning to 
inform me that due to situations which had just arisen in,her office, she will be unable to  
attend this Thursday's Commission meeting, She wishes to speak to the issue of the 
taping of interroga.tions and subsequent transcription as raised in the' proposed Statement 
of Decision,. She the,n inquired as to the d ~ t e  of October's meeting, and she,informed me 
that she will be in Monterey all that day, doing a state-wide training. Accordingly, she has 
requested that this matter be continued until November's hearing date. . 

I 

I apologize for the latmess of the request. However, as I will beeout of the office 
tomorrow, I would appreciate your response today. 

Thank you for your courtesy and cooperation. 

cc: Dee Contreras 

Pamela A. Stone 
Legal Counsel 

4320 Auburn Boulevard,. Sulte 2000 a Sacramento, rA 95841  91 6.485.81 02 . a  FAX 91 6.485.01 11 
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example of what a claim looked like. 

MR. BELTRAMI: Well, you have four books' worth 

of examples. 

CHAIRPERSON PORINI: All right. 

MR. CUNNINGHAM: Thank you. 

CHAIRPERSON PORINI: Okay. Thank you very much. 

At this time we're going to take a five-minute 

break. 

(Recess taken. ) 

CHAIRPERSON PORINI: All right. Should we go 

ahead and get started. Let's give,our audience a moment 

to get back in their seats. 

Okay. So Item No. 6 has been held over. That 

moves to Item No. 7? 

MS. HIGASHI: That's correct. Related to Item 

No. 7, the Commission received a request from the Long 

Beach Unified School District to disqualify the 

Department of Finance and all representatives of the 

Department of Finance in the special education cases now 

pending before the Commission. Copies 'of this written 

request and affidavit were distributed to you before '. 

this hearing. 

Staff recommends that the district be permitted 

to present its request for disqualification, followed by 

a response from the Department of Finance 

representative, then the other members may determine if 

they choose to act on the district's request. 
I 

CHAIRPERSON PORINI: Okay. I will go ahead and 

VINE, McKINNON & HALL , (916) 371-3376 8 0  
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MINUTES 
COMMISSION ON STATE MANDATES 

Thursday, September 30, 1999 
State Capitol, Room 437 
Sacramento, California 

9:30 A.M. - PUBLIC MEETING AND HEARING 

Present: Chairperson Annette Porini 
Representative of the Director of the Department of Finance 

Vice Chair William Sherwood 
Representative of the State Treasurer 

Member Millicent Gomes 
Representative of the Director of the Office of Planning and Research 

Member Barrett McInerney 
Representative of the State Controller 

Member Albert Beltrami 
Public Member 

Member Joann Steinmeier 
Representative of School Boards 

1 I. CALL TO ORDER AND ROLL CALL 

Chairperson Porini called the meeting to order at 9:32 a.m. 

11. CLOSED EXECUTIVE SESSION PURSUANT TO GOVERNMENT CODE 
SECTION 11 126. 

Closed Executive Session was cancelled. 

m. REPORT FROM CLOSED EXECUTIVE SESSION 

None. 

IV. PROPOSED CONSENT CAL;ENDAR 

With a motion by ~ e m b e ' r  Steinmeier and a second by Member Beltrami, Items 9, 10, and 11 
were unanimously adopted on consent. 

V. APPROVALOFMINUTES(action) 

Item 1 August 26,1999 

Item 2 September 15, 1999 

Member McInerney moved for adoption. Member Beltrami requested a modification to the 
August 26, 1999 minutes. As written, the minutes said that Member Beltrami "thought" the 
City should like the subject legislation. He clarified that he had actually said he thought the 
Personnel Board made an interesting argument that the City should like this legislation because 
it tightens up things and should therefore save money in the long run. With a second by 
Member Steinmeier , the minutes were adopted, as modified, unanimously. Member Sherwood 
abstained. 



VI. HEARINGS AND DECISIONS, PURSUANT TO CALIFORNIA CODE OF 
REGULATIONS, TITLE 2, CHAPTER 2.5, ARTICLE 7 (action) 

A. TEST CLAIMS 

Item 3 Behavioral Intervention Plans - CSM-4464 
Butte County Office of Education, San Diego Unified School District, 
and ~ a n ~ o a ~ u i n  County Office of Education, Co-Claimants 
Education Code Section 56523 
Statutes of 1990, Chapter 959 
Title 5, California Code of Regulations, 
Sections 3001 and 3052 

David Scribner of Commission staff introduced this item. He noted that the test claim legislation 
and implementing regulations imposed a new program .or higher level of service on school 
districts by requiring them to develop and implement behavioral intervention plans, which were 
not required under prior law. Federal law did not require the development and implementation of 
behavioral intervention plans when the test claim legislation was enacted. Further, behavioral 
intervention plans are not required under the Code of Federal Regulations. Case law from other 
jurisdictions illustrates that federal law recognizes that there are a variety of strategies that ensure 
disabled children receive a free appropriate public education, whereas state law requires 
development md implementation of behavioral intervention plans whenever a child exhibits a 
serious behavior problem. Mr. Scribner added that Govemment.Code section 17556, 
subdivision (e), does not preclude the finding of a mandate because the test claim legislation did 
not specifically provide funding for the behavioral intervention plan program. 

Parties were represented as follows: Jim Cunningham, co-claimant, with the San Diego Unified 
School District; Frank Terstegge, SELPA Director, with the Butte County Office of Education; 
Carol Berg with the Education Mandated Cost Network; Dan Stone, Deputy Attorney General, 
and Kathy Gaither, for the Department of Finance. The parties were sworn in. 

Jim Cunningham noted that, though he mildly disagrees with staff's analysis, he recommended the 
Commission approve s~ak? s recommendation. He disagreed with Department of Finance and 
argued that the funding was not specifically intended to cover the costs of this mandate-in fact, 
Statutes of 1990, Chapter 959, does not include an appropriation. Mr. Cunningham distributed 
copies of the 1991 Budget Bill, the first budget passed following the adoption of the test claim 
legislation. He alleged that the Legislature identified specific subappropriations in that bill, but 
behavioral intervention plans was not one of them. 

Mr. Stone contended that it was inappropriate to discuss the offset issue because it is an issue in 
the Riverside claim which has been continued for discussion in late October. He requested the 
~ o b s s i o n  delay consideration until it has determined the issue in its more broadly briefed and 
argued context in the Riverside manner. Mr. Stone argued that the state's requirements are 
intended to fill in the gaps and provide a manner to satisfy the federal requirements. He noted that 
subsequent amendments to federal law expressly include behavioral intervention plans as a means 
of satisfying the need to deal with children with serious behavioral problems. Since behavioral 
interventions is an acceptable way to satisfy the federal requirements, it is not a state mandate. 

Ms. Gaither submitted that the state law is implementing the federal requirement to provide each 
child with their civil right to a free appropriate education-if an IEP team finds after consideration 
that a child needs behavioral intervention, it is required by federal law. 



Member Mcherney asked if the state allowed the locals to make the decisions about which 
specific tools to use if that would have kept the state out of it entirely. Mr. Stone responded 
that it would have, though the state is not allowed to.do so because the federal mandate goes to 
both the state and locals. Member Mcherney aslced why the state could not have passed the 

I 

I federal mandate onto locals without specifying the specific tool to use. Mr. Stone replied that 
that might have exposed the state to litigation. 

Ms. Gaither added that special education is different from other educational programs because 
of the specific federal requirement to protect children's civil rights. She submitted that the 
Legislature attempted to walk the fine line between protecting the policy interests of the state, 
which includes providing an adequate education to every child, while allowing some measure of 
local flexibility and control. Ms. Gaither explained that federal law requires the state to submit 
an annual plan that includes how the state will ensure that children receive services to which 
they are entitled. 

In response to Member McInerney, Ms. Gaither said that the state would be violating the 
federal requirements if it submitted a plan to the federal government allowing for local 
discretion as to which tools are used. She submitted that, when former Governor Deukmejian 
was considering nit  extending the sunset date of law relating to special education, the federal 
government threatened to withdraw all federal support. 

Member McInerney noted that having no law, &and submitting a plan giving locals discretion, . 

are two different situations. He aslced, when the state limits the option of districts by requiring . 
behavioral intervention plans, why that would not be a mandate. Ms. Gaither responded that 

I behavioral intervention includes a variety of strategies. Member McInerney noted that, where 
the circumstances are met, a behavioral intervention plan is required by the state and it must be 
done in a manner consistent with the directions and context that the state set forth. Ms. Gaither 
responded that some flexibility exists in how the policy is adopted at the local level, but there 
are required elements to the plan which are designed to ensure that the children are protected. 
Member McInerney commented that, if there are required elements, it seem a mandate would 
exist and that the Commission should move to the parameters and guidelines phase to determine 
what those elements are. 

Mr. Stone agreed that the state has taken away some discretion from the locals, but the reason 
for the requirement was the federal mandate requiring some response in these situations; the 
Legislature's approach falls under the umbrella of federal requirements. 

Member McInerney stated that the federal mandate contained an entire range of possibilities 
which were narrowed down by the state as to a particular, singular direction. He added that, 
when the state intervenes in that manner, it is not mandating a wide-ranging federa1 mandate, 
but a very specific state direction on the local agencies. Mr. Stone agreed, but again submitted 
that the state direction is within the federal mandate. 

Member McInerney asked if Mr. Stone was contending that, if the state does anything 
"philosophically consistent" with a federal mandate, then any specific direction given by the 
state would be subsumed into the federal mandate. Mr. Stone replied that, in this case, the state 

I had court decisions, regulations, and amendments to statutes that plainly say that what the state 
did is an appropriate response to the federal mandate. 

' Mr. Cunningham noted that, up until the 1997 IDEA amendments, federal law and regulations 
did not require any kind of behavioral intervention strategy or plan. Even then, Congress'only 



said you shall consider, if appropriate, strategies to address the behavior, which may include 
behavioral intervention plans. He added that a strategy, under federal law, is not the same as a 
plan, with all of the extras included in that plan under section 3052. Mr. Cunningham noted 
that, only after the regulations went into place, did the state plan start to include provisions 
regarding behavioral interventions, and that was a reaction to the state requirement and not to 
federal law. 

Member Steinmeier felt it was clear that not everything the state does is a federal mandate when 
it comes to spkcial education. She agreed with the staff analysis that the differences between 
state and federal law in this case indicate that there is a state mandate. 

Member Gomes thought that the plan fits into the related services definition in the Code of 
Federal Regulations. She asked staff why it narrowed its analysis to psychological services 
when the federal regulations discuss other related services. 

Mr. Scribner replied that psychological sewices was modified at a later date to mention 
behavioral intervention plans. Further, federal law includes options where the state does not. 
Member Gomes noted that psychological services includes "other procedures, " and asked if the 
plan would be an assessment for improving the child's behavior. 

Mr. Scribner agreed that it is another assessment procedure, but noted again that it is one of the 
many options districts could implement under federal law, whereas state law does not allow for 
assessment procedures other than behavioral intervention plans. 

Chairperson Porini shared Member Gomes concern, noting that she believed a behavioral 
intervention plan could easily be described as other supportive services. Mr. Scribner reiterated 

I i 

the fact that, while they may fall under other supportive services or corrective actions, federal 
law does not restrict districts to.using behavioral intervention plans. 

Member Sherwood agreed with Members Gomes and Porini that ,behavioral intervention plans 
fall within the general federal law. He believed,the state does have the ability to set some 
standards, andasked if the state is really voluntarily restricting locals; or if it is doing 
something that it feels is necessary to protect the children in this environment. 

Mr. Scribner believed the state was voluntarily doing this to protect the children. According to 
Hayes, the Commission is supposed to be looking at what the state has done in excess of the 
federal requirements. -Mr. Scribner submitted that the state's requirements exceed the federal's 
by restricting the options of districts. + 

Mr. Cunningham did not think Congress was operating under the definition of psychological 
services. He added that other states have not imposed this requirement and their state plans 
have been approved. 

Member Gomes agreed that this does not necessarily fit into psychological services, but had . 

difficulty separating it from the other developmental and corrective services and other 
supportive services delineated under federal regulations. She added that some states, or school 
districts within, failed to include a behavioral management program, and the court decided they 
failed to provide a free appropriate public education and therefore violated the provisions of the 
IDEA. 

Mr. Terstegge explained that behavioral analysis with a positive behavior approach is not a 
general broad methodology-it is a narrow, specific methodology in education. He belieired it 
goes beyond the federal intent and that it is, in a sense, a very dangerous legislation because of 



, the narrow specificity that it imposes on students. Mr. Terstegge noted the significant increase 
in costs due to the Hughes bill that imposes this requirement. . . 

Member Beltrami asked if federal law requires room and board if a handicapped child is 
residing with a grandparent while attending special education school. Ms. Gaither replied that 
federal law is not specific, but rather requires that children receive whatever necessary to have a 
free appropriate public education. She added that, while it may be more expensive to do things 
in a way that is safe for, children, that does not constitute a state mandate. Ms. Gaither 
submitted that the state is responding to federal law and other requirements that require the state 
to keep its children safe. 

Member Beltrami disagreed with Mr. Stone's argument that the federal umbrella covers all 
activities related to special education. He noted that the commission had found exceptions 
where the state's requirements exceeded the federal requirements, but was undecided as to 
whether the state had exceeded federal requirements in this case. 

Mr. Terstegge contended that the state could have accomplished the same thing and given locals 
the latitude they needed by 'simply prohibiting certain interventions that were dangerous. The 
Chair asked if districts put interventions in place in that case. Mr. Terstegge said that they do 
not, however, they are required to go through the process of the assessment and a series of . 
meetings to determine that intervention is inappropriate. Ms. Gaither responded that the state 
considered prohibiting certain interventions, but that would have put it in violation of federal ,, , 

law. 

Member Gomes submitted that behavioral intervention plans fall underneath federal law where it 
I says districts can use, when appropriate, positive behavioral interventions. 

Member Steinmeier asked staff if it had considered including in its staff analysis any of the 
language changes requested by Mr, Cunningham in his late filing. Mr. Scribner replied that the 
focus of that filing was to clarify that federal law does not speak of behavioral intervention plans,,  
.but bihavioral intervention strategies, which are entirely different. He said that staff does support' 

.fii, 
"those 'modifications. , y 

Member Gomes moved to find that a state mandate does not exist. Chairperson Porini seconded 
,the motion, which ended in a tie vote. (Members Gomes, Shenvood, and Porini voted "Aye," and 
Members McInerney, Steinmeier, and Beltrami voted "No.") No action was taken. 

B , INCORRECT REDUCTION CLAIM 

Item 4 ~ e ~ u e s t  for Disqualification of the Commission Member Representing the 
State Controller pursuant to California Code of Regulations, Title 2,  Section 
1 187.3, Subdivision (b) , on Item 5, Open Meetings Act - CSM-96-4257-I-b , 
CSM-98-4257-1-54. Request of the San Diego Unified School District, 
,Claimant, dated August 27, 1999. 

Ms. Higashi introduced this item, explaining that the San Diego Unified School District filed its 
original request to disqualify the State Controller's Office (SCO) representative from hearing 
any matter relating to the incorrect reduction claim (IRC) filed by the district on the Open 
Meetings Act. Staff recommended permitting the district to present its request, followed by a 
response from the SCO. The other members could then choose to act upon the district's 
request. 

Jim Cunningham, the requester, submitted the following: 
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The SCO is a party to this action and due process requirements indicate that one cannot be 
a party and a decision-maker . 
Disqualification is proper under the principles embodied in the Code of Civil Procedure 
section 170.1, subdivision (a)(6)(C) and in the cases cited in his written materials regarding 
reasonable doubt that the designee'would be impartial. 

There has been improper ex parte communications involving the SCO representative and 
the SCO staff. 

Carol Berg, with the Education Mandated Cost Network, clarified that this request in no way 
reflects upon the SCO representative-it is a philosophical issue. Secondly, the SCO has 
historically resolved this issue in the same way, so Dr. Berg wanted to be on record requesting 
that parties do separate those activities when appropriate. 

Member McInerney responded with the following: 

The SCO is not a party to the IRC-the witnesses to the claim come from a separate section 
of the office and there is no financial or other incentive the SCO has to make a decision 
either way. 

Regarding impartiality, Member McInerney makes decisions independently at the'hearing. 
.He does have discussions with the Controller, though he has not had a specific discussion 
with the controller on this particular issue. He assured the claimants that.they would 
receive a fair and impartid decision. 

Hearing no motion, the Chair proceeded onto Item 5.  

Item 5 Open Meetings Act - CSM-96-4257-I-b; CSM-98-4257-1-54 
San Diego Unified School District, Claimant 
Statutes of 1986, Chapter 641 

Nancy Patton of the Commission staff introduced this item. She noted that existing law requires 
the Commission to hear and decide claims by local agencies and school districts that the State 
Controller's Office (SCO) incorrectly reduced thbir claims for reimbursement. The subject claim 
involves claims regarding the Open Meetings Act. The SCO developed claim settlement 
instructions in consultation with local agency and school district representatives to clarify how 
reimbursement claims should be filed. The claimant submitted its claims accordingly. The SCO 
agrees with the claimant that appropriate documentation showing actual costs was submitted. 
However, the SCO subsequently developed a general time guideline of 30 to 45 minutes per page 
and applied this guideline to the claimant's claims. Costs exceeding this time guideline were 
disallowed. On July 26, 1996, the SCO reduced the claimant's claims due to excessive costs. The 
following three issues are in dispute: 

Did the SCO perform a proper audit? Staff found no evidence that an improper audit was 
performed. 

8 Is the SCO's development and use of a general time guideline in violation of the 
Administrative Procedures Act? Staff found that the Commission does not have jurisdiction ' 

to decide this issue, rather, this authority rests with the Office of Administrative Law (OAL). 

8 Did the SCO's use of the guideline result in an incorrect reduction of the claimant's claims? 
Based on a review of SCO methodology, staff found that the SCO incorrectly disregarded the 
documentation submitted by the claimant, thereby disallowing costs eligible for 



reimbursement. Staff also found that the guideline was not reasonable or representative of the 
claimant. 

i. 

Staff therefore recommended the Commission find that the SCO incorrectly reduced the 
I ' 1 claimant's claims. 
I I 

Parties were represented as follows: Jim Cunningham for the San Diego Unified School District; 
Carol Berg for the Education Mandated Cost Network; and, Jeff Yee, William Ashby, and Sonia 
Hehir, all for the State,Controller's Office. Ms. Higashi swore in the witnesses not previously 
sworn. 

Regarding the first issue, Mr. Cunningham contended that there is nothing on the record showing 
that the SCO did do a proper audit, and that the record shows the SCO merely counted agenda 
pages and applied the guideline to adjust the claims. He alleged that the SCO had to adjust not 
only his claims, but d l  claims. Handing out copies of the SCO's "Explanation for Audits 
Exceptions Worksheets,': Mr. Cunningham argued that the SCO file notes eliminate any doubt as 
to whether an improper audit was performed: "It would not be feasible to spend the time adding 
every sheet. [Therefore, the SCO said it was] okay to automatically use 35 minutes per page." 

Regarding the second issue, Mr. Cunningham agreed with staff that the OAL has the jurisdiction 
to decide whether there is underground or illegal rulemaking. However, he believed the 
Cormnission could decide that there is undisputed evidence the SCO used underground 
rulemalcing based upon the SCO's free admission that it adopted and intended to enforce its time :& 

guideline as a standard of general application, 

1 
Regarding the third issue, Mr. Cunningham agreed with staff that the SCO's adjustments were 
arbitrary and unreasonable. He submitted that the SCO never showed any reason why their 
standard has any relation to the mandated costs-they have applied a standard that is not 
supported by the data. Mr. Cunningham added that not d l  districts are similar. In a large school 
district, there are more people involved in the agenda description procedure. He requested the 
Commission appi.ove staff's recommendation. .7. c 

h r .  Berg noted that, if a unit cost is to be applied, that is witthin the purview of the ~ o h s s i o n ,  ' + 

and not by the SCO after the fact. 

Ms. Hehir, Staff Counsel, explained that the SCO is charged with the statutory duty to rigorously 
review each claim and reduce those deemed excessive or unreasonable. She sub'mitted that the 
SCO has attempted to carry out this judgmental responsibility under the law and in light of the 
facts presented. She distributed a histogram showing costs claimed under this mandate for use 
during the presentation of William Ashby. 

Mr. Ashby, Division Chief of Accounting and Reporting, clarified that this was not a statistical 
sample. He explained that the SCO's initial analysis included d l  entities, not just school districts. 
Mr. Ashby submitted that the minutes per page analysis .was done only for districts because the 
SCO found they had a significant amount of variability in dollar amounts claimed, dollar amounts 
of staff pay, and number of staff. One entity claimed $5 per page and another $1400, The SCO 
used the mode, which was $20 per page. Based on their analysis, this approximated to 35 to 50 
minutes per page. He claimed that the SCO did compensate entities for a range-the analyst 
could reimburse $35 to $45 per page. He noted other cases of extreme variability in claims. 
Mr. ,Ashby contended that the SCO defined what they thought was reasonable, or not excessive, 
and applied a rigorous standard. 



Jim Apps maintained that the SCO's application of a standard of reasonableness is appropriate. 
He contended that the basic requirement is fairly specific in state law and that is all the SCO is 
prepared to reimburse. The DOF supported the SCO in that endeavor. 

Member Steinmeier clarified that the SCO did not consider the size of the entity in its analysis, 
rather, it considered only the number of pages.' Mr. Ashby agreed.. a ember Steinrneier explained 
that, reaJistically, organizations that are more complex sometimes take longer to reach a 
consensus. Mr. Ashby argued that discussion time is not a reimbursable mandated cost, only time 
to prepare and post the agenda. Member Steinmeier responded' that it depends on how many 
people must review it. She thought size of the ehtity should be taken into consideration, because 
complex entities may have more than one person review an item. Mr. Ashby countered that that 
was up to the school. 

Member Steinrneier added that the Open Meetings Act law created complicated matters by 
restricting item descriptions to'20 words. She stated that the question now was whether the ' 
SCO's analysiswas adequate to explain the variability between entities. Member Steinrneier did 
not think it was. Mr. Ashby disagreed. 

Member Beltrami agreed with Member Steinmeier that v.ariability should be considered. 
However, he also agreed with the SCO that there must be some way to enforce reasonableness. 

Member McInerney asked if there was a decision in the SCO between September 20, 1995,. the 
date the revised claimsettiernent instructions were issued, and July of 1996, the date the reduction 
was announced, to change the method in which claims would be reviewed without going back to 
the parties involved in the original claim settlement instructions for input. Ms. Hehir replied that 
the change was not made with the approval of those organizations. 

Member McInerney asked if, prior to notice of reduction to the claimant, if the claimant was 
advised. that the SCO was using a unit cost analysis for the final reduction as opposed to the 
revised claiming instructions. Ms. Hehir responded that the letter identifying the reasons for 
reduction did not fully articulate that it was done on a 30 to 35 minute basis. Member Mcherney 
clarified that, when the reduction was communicated in July of 1996, it was a fait accompli. Ms. 
Hehir agreed. I 

Mr. Cunningham assured Member McInerney that his records showed no comnunication from the 
SCO. In fact, when he received the reduction and requested more details on the reasons, he was 
stonewalled and had to make a public records request to review the files and find these standards. 

Member Beltrami asked if Mr. Cunningham thought it was an appropriate, charge to the State and 
people of ~alifornia if 80 people were involved in putting an agenda together. Mr. Cunningham 
replied that his is a large organization with procedures to follow and several layers of 
management. 

Member Beltrarni asked what Mr. Cunningham thought the Legislature meant when it decided 
that the Act should be interpreted strictly and that its intent was to provide reimbursement when 
an organization clearly and unequivocally incurs a direct and necessary result. Mr. Cunningham 
responded that the California Newspaper Publishers Association, among others, was concerned 
that, if this mandate were found to have a large cost, the Legislature inay no longer require these 
agenda descriptions that enable them to know what is going on within an organization. 

Member Beltrarni asked the SCO about offsetting for boilerplate language that was less 
complicated than legal descriptions. Mr. Ashby maintained that the agendas were so complex and 
variable, that the SCO did not attempt to consider boilerplate, margins, font size, etc. In some 



cases, the SCO may have overcompensated. Mr. Cunningham added that he has evidence in the 
audit notes that the SCO did deduct pages. 

Member Steinmeier asked if the Commission failed to indicate in its Parameters and Guidelines 
I how reimbursement should occur, and whether the Commission considered unit cost. Ms. Shelton 
I' replied that, though unit cost was never proposed, any party could come back and request an 

amendment to the Parameters and Guidelines to include it. In response to Member Porini, 
Ms. Shelton said that there is no time line on amending parameters and guidelines. 

Member McInerney believes that unit cost is the best approach for both the claimant and the SCO. 
He added that, while the SCO probably had good faith in using unit cost, he was concerned that 
shifting the way the SCO analyzes claims without notification creates a moving target for 
claimants. 

Mr. Ashby responded that the time period for appropriation was about to expire, so a decision had 
to be made quickly as to how to compensate the claimants; there was no time to seek an 
amendment to the Parameters and Guidelines, Further, the SCO currently applies some time 
study or analysis of costs in their procedural review of claims to determine variability so they do 
not compensate claimants for excessive costs. 

Mr. Cunningham again argued that the data did not support the SCO's 30-minute standard. 
Member Sherwood replied that the data can be viewed differently, as it was by the SCO. Like 
Member McInerney, he was more concerned with the lack of notification. , :p *,. .' 

.+. 
Mkmber Steinmeier moved for adoption of the staff analysis. Member Shenvood seconded && 

)1 
motion. The motion carried 5-1, with Member Beltrarni voting "No." 

In conclusion, Member Sherwood indicated his concern with the lack of give-and-take from both 
parties and the lack of notice. Member Beltrami indicated his desire for parties to somehow 
synthesize or generalize their documentation to avoid repetition. 

[A brief recess was taken.] CIe  

. i. 
- C. ADOPTION OF PROPOSED STATEMENT OF DECISION 

Item 6 Peace Oficers Procedural Bill of Riglzts - CSM-4499 
City of Sacramento, Claimant 
Statutes of 1976, Chapter 465 
Statutes of 1978, Chapters 775, 1173, 1174, and 1178 
Statutes of 1979, Chapter 405 
Statutes of 1980, Chapter 1367 
Statutes of 1982, Chapter 944 
Statutes of 1983, Chapter 964 
Statutes of 1989, Chapter 1165 
Statutes of 1990, Chapter 675 

This item was continued at the request of the claimant. 



REQUEST FOR RECONSIDERATION OF PRIOR FINAL DECISION PURSUANT TO 
CALIFORNIA CODE OF REGULATIONS, TITLE 2, SECTION 1 1 88.4. 

< ' \  

Item 7 Long Beach Unified School District's June 24, 1996, Request to Hear and 
Decide Education Code Section 56026 - Maximum Age Limit: Special 
Education for Ages 3 to 5, and 18 to 21 I ,  1 
Statutes of 1977, Chapter 1247 
Statutes of 1980, chapter 797, et al. 
As Part of the Special Education Test Claim Filed by 
Riverside County Superintendent of Schools and 
Supplemental Claimants (Request to Reconsider the Statement of Decision 
dated November 30, 1998) 

Ms. Higashi, Executive Director to the Commission, noted that, related to this item, the 
Commission received a request from Long Beach Unified School District to disqualify the 
Department of Finance @OF) and all of its representatives in Special Education cases now 
pending before the Commission. Staff recommended permitting the district to present its request, 
followed by a response from the DOF representative. Other members could then choose whether 
to act on the request. 

Vice Chairperson Shenvood assumed the role of Chair. . 

Joseph Mullender submitted his request for disqualification on the written papers. 

Member Porini stated that this is a new administration, she is new to this position, to the DOF, 
and to this issue. She asked former representatives why they had disqualified themselves in past 
Special Education hearings and determined that they were all personal and individual decisions, 
not the decision of the DOF to disqualify its representative. Ms. Porini submitted that a 'fire wall' 
exists in her office--she does not participate in meetings or discussions relating to Commission 
issues. Finally, she believed she could be unbiased on this issue. 

Member Beltrarni noted that former Chairperson Dezember was advised by his attorneys to 
recuse. Member Porini clarified that the former Chair indicated that he disqualified himself for a 
personal reason. Hearing no motion, Chairperson Shenvood moved on. Member Porini resumed 
the role as Chair. 

Camille Shelton of the Commission staff introduced Long co each Unified School District's 
request for reconsideration. She explained that the Commission's regulations on reconsideration 
provide for a two-step process with two hearings. Today, the Commission would determine if it 
wished to grant the request.' This requires a supermajority of five affirmative votes. If granted, a 
second hearing would be scheduled tb determine if the Commission's prior final decision of 
November 30, 1998, is contrary to law, and, if so, to correct the error. That decision denied the 
claimant's request to include special education services for disabled children ages 3 to 5 and 18 to 
21 as part of the consolidated claim filed by Riverside County superintendent of Schools and the 
supplemental claimants. 

Ms. Shelton briefly outlined the history of this issue and noted the two options for action: 
Option 1 grants the request for reconsideration and the item would be rescheduled for a second 
hearing to determine if there has been an error of law; Option 2 denies the request. B the 
Commission selects Option 2, the administrative law judge will begin considering the merits of 
the underlying test claim. Staff recommended approval of Option 1. 



Parties were represented as follows: Joseph Mullender for the Long Beach Unified School 
District; and Dan Stone, ~ e p u t ~  Attorney General, and Katherine Gaither, both for the 

' 

I ' Department of Finance. 

Mr. Stone disagreed with staff's analysis. He submitted the following: 
I I 

The consolidation was for the limited purpose of considering whether the state special 
education program exceeded the federal mandate. 

Santa Barbara's designated representatives, the Education Mandated Cost Network (EMCN) 
and the School Services of California, knew the consolidation was limited and that Santa 
Barbara had dropped out-it was a common understanding. 

This was part of the reason the Commission opened the Riverside claim to supplemental 
claimants, in case anyone else wanted to go beyond the 17 areas. 

There is no history of the Santa Barbara claim using the term "maximum age," as used by 
Long Beach in its request for reconsideration. 

+ One supplemental claimant, the North Region SELPA, filed a claim for 3 to 5 year olds. Mr. 
Stone contended that they filed this claim because they knew the Santa Barbara claim had 
been abandoned. 

e + Had Long Beach truly thought the Santa Barbara claim was included, it would have filed a 
,r . *P! " supplemental claim to extend the claiming period baclc to 1980, because the Riverside claim 
"' was restricted to current law in 1993194. 

' 1 The only shortcoming is the technical problem of indicating for the record that the Santa 
Barbara claim had been abandoned and would no longer be entertained-the DOF was willing 
to make a motion to dismiss the claim orally or in writing if necessary. 

In response to Mr. Stone's allegations, Carol Berg with EMCN argued that the Riverside claim - 
+ways intended to encompass the Santa Barbara claim. She added that the Riverside 
docu'mentation does go back to 1980, though they later decided to present documentation from 
1993. Finally, Dr. Berg submitted that, though Santa Barbara's name has not been raised u ti1 
Long Beach submitted it, none of the parties had believed or agreed that claim had been 
abandoned. 

P 
Member Steinmeier wanted to confirm that the Commission was working under the assumption 
that SantaBarbara had essentially abandoned its claim and Riverside had taken over its place. 
She explained that that is what she had been told when she first beca'me a member. 

Ms. Shelton did not know what the intentions or discussions were back then, but noted that the 
staff analysis was written purely on the administrative record. The record does not indicate that 
Riverside was taking over Santa Barbara's claim, Ms. Shelton added that, though Santa Barbara 
has not participated since 1992 or 1993, the Commission has never dismissed the claim and Santa 
Barbara has never formally withdrawn it. 

Member Beltrami questioned the March 6, 1995, letter from the Commission7s executive director 
providing notice that the Santa Barbara claim had been dropped. Ms. Shelton replied that the 
letter does not mention the Santa Barbara claim at all, rather, the caption notes the test claim is of 
the Riverside County Superintendent of Schools. Further, the letter allows other claimants to file 
supplemental claims to Riverside's claim. 



IVIember Beltrami aslced about a party's rights. Ms. Shelton explained that the law says, until an 
ddrslinistrative agency formally dismisses a case, it is still pending. The Commission's regulations 
r s l  ;..~rrrily ..,.- only provide for a withdrawal by the claimant. She believed the Commission could 
Idismi,c.:s the claim under common law, though a separate procedural hearing would still be 
necessary. The Commission would need to notify interested parties and other school districts and 
giv!:: thein the opportunity to be heard. 

Mr. M.ullend.er argued that these cases.can be dismissed for lack of prosecution, but the difference 
in prucccluse here as opposed to a normal court case is that it affects the rights of other similarly 
situation entities, just like a class action. 

Memhcr Be1 trami asked why those other entities did not say or do anything after Santa Barbara 
disappeared from the scene.. Dr. Berg argued that Riverside did come forward to take over the 
Santa Barbara clairn and that the fact that Santa Barbara did not formally withdraw its claim, as 
required, means that the claim was not abandoned. 

The Chair asked if the Commission has had any contact with Santa Barbara. Ms. Shelton noted 
that staff sent them a copy of staff's final analysis to put them on notice that there was an 
allegation being made that their claim was still pending. Staff has not received a response. 

Member Beltrami asked if Santa Barbara was one of EMCN's clients. Dr. Berg responded that 
the county offices of 58 counties support the EMCN, so "yes" in that sense. However, she does 
not represent them. 

Member Gomes moved for adoption of Option 2, to deny the request for reconsideration and 
allow the court in pending litigation to rule on the issue. Ms. Shelton clarified that, currently, 
there is no pending litigation so Option 2 would be limited to the denial. Member Gomes added 
that the motion included the Commission scheduling a second hearing to dismiss the Santa 
Barbara claim. Member Beltrami seconded the motion. Members Gomes, Porini, and Beltrami 
voted "Yes." Members McInerney, Sherwood, and Steinmeier voted "No." Member Sherwood 
clarified that they needed five votes to move ahead with the recommendation, so the Commission 
is actually voting on Option 1. 

I 

Member Steinmeier moved for adoption of Option 1, to grant the request for reconsideration and 
allow Long Beach to present its argument at a subsequent hearing. 

In response to Member McInerney, Ms, Shelton said that there is nothing in the Commission's 
regulations allowing a claim to expire on its own. Member McInerney suggested the Commission 
continue the item, have a motion for dismissal filed, and then make a ruling between the 
reconsideration and motion to dismiss. Otherwise, the Commission would be acknowledging 
something that could not have happened procedurally. 

Mr. Stone inquired whether the Commission, acting as a quasi-judicial tribunal, could dismiss the 
claim on its own, or if the motion must come from a party. Ms. Jorgensen replied that current 
regulations do not include procedures for the Commission to withdraw a claim or to say that the 
time has lapsed. Ms. Shelton reiterated her belief that, under common law, the Commission has 
the authority to dismiss. Member Mcherney clarified that, since the claim affects school districts 
throughout the state, notices must be sent out and they must be given the opportunity to respond. 

Member Steinmeier explained that that was the reason for her motion-to have an actual hearing 
on the issue and provide some finality. She wasn't actually supporting reconsideration, and noted 
that most likely the Commission would find the claim was deceased because it was not acted 
upon. Member Steinmeier believed the Commission should follow a formal procedural process. 



Mr. Stone again offered to make a motion,for dismissal, if necessary. 

I Member Beltrami seconded Member Steinmeier's motion for Option 1. 
'I 

I Mr. Mullender asked if the motion included giving notice. Ms. Shelton explained that Option 1 
I 
I only grants the request for reconsideration. A second hearing would be held to discuss the merits 

of the Long Beach claim and then the Commission would decide whether there has been an error 
of law. I% so, the Commission would change its prior statement of decision, The Chair clarified 
that this option does not address Santa Barbara's claim, 

On a roll call vote, Members Beltrami, McInerney, Sherwood, and Steinmeier voted "Yes," and 
Members Gomes and Porini voted "No." Ms. Higashi explained that, since five votes are required 
to grant the request, the motion failed, 

For procedural closure, Member McInerney moved to continue the request to a hearing when it 
could be joined with a motion to dismiss so there could be finaIity with respect to the Santa 
Barbara claim one way or another. Member Steinmeier seconded the motion. Member Beltrami 
clarified that that would ensure notice to all of the parties. Member Gomes asked if that meant the 
Commission wou.ld'reconsider Long Beach's request for reconsideration. Member Mcherney 
explained that the motion for reconsideration would be continued. Ms. Jorgensen explained that 
the request for reconsideration had already been denied because there were not five affirmative 
votes. 

Member Sherwood thought the remaining question was whether the Commission wanted to go to ' 
the next step and hold a separate hearing to discuss the Santa Barbara claim, which would take a 
notice'of hearing. Ms. Jorgensen agreed, adding that that would take two months. Member 

I: Shenvood clarified that the issue could be left in limbo until Santa Barbara comes forward. Ms. 
Jorgensen noted that if the. Commission did move to dismiss, Santa Barbara could come forward 
and state the reasons why it should continue. 

Member Beltrami requested the notice be to "dismiss" rather than to "discuss" the claim. The 
Chair agreed and directed staff to.include the notice to dismiss in its next notice. Member '' 
Mcherney clarified that,'if the motion to dismiss ends in a. tie vote, the Santa Barbnra claim 
would be resuscitated. This would put the Commission exactly where it would have been if it 
approved the motion for reconsideration today. 

VII. INFORMATIONAL HEARING PURSUANT TO CALIFORNIA CODE OF 
REGULATIONS, TITLE 2, CHAPTER 2.5, ARTICW 8 (action) 

A. ADOPTION OF PROPOSED PARAMETERS AND GUIDELINES 

Item 8 Criminal Background Checks, ( a. k. a. Michelle Montuya School Safety Act) 
CSM-97-TC-16 
Lake Tahoe Unified School District and Irvine Unified School District, 
Co-Claimants 
Education Code Sections 44237, 45125, 45 125.1, 44332.6, 44830.1, and 
45 122.1 
Statutes of 1997, Chapters 588 and 589 

I 
This item was 'continued the request of the Commission staff and the Department of Finance staff. 

i Ms. Higashi noted that a prehearing conference was held and staff hopes to set the item for the 
.next hearing. 



Item 9 Pupil Residency Verijication and Appeals - CSM-96-348-01 
Sweetwater Union High School District and 
South Bay Union School District, CO-claimants 
Education Code Sections 14502, 48204.5, and 48204.6 
Revenue and Taxation Code Section 97.3 
Specified Executive Orders, Standards, and Procedures 
Statutes of 1984, Chapter 268 
Statutes of 1995, Chapter 309 

This item was adopted on consent. 

B. REQUESTS TO AMEND PA.IUMBTERS AND GUIDELINES 

Item 10 Mandate Reimbursement Process - Amendment 
CSM-4485-PGA-98-01 
Statutes of 1975, Chapter 486 
Statutes of 1984, Chapter 1459 
Statutes of 1995, Chapter 303 (Budget Act of 1995) 
Statutes of 1996, Chapter 162 (Budget Act of 1996) 
Statutes of 1997, Chapter 282 (Budget Act of 1997) 
Statutes of 1998, Chapter 324 (Budget Act of 1998) 
.Statutes of 1999, Chapter 50 (Budget Act of 1999) 

This item was adopted on consent. 

Item 11 Juvenile Court Notices Ll - CSM-98-4475-PGA-1 
Sweetwater Union High School District, Claimant 
Statutes of 1995, Chapter 71 

This item was adopted'on consent. 

C. ADOPTION OF PROPOSED REGULATORY ACTION 

Item 12 proposed Amendments to California Code of Regulations, Title 2 
Chapter 2.5, Section 1182.and Section 1187.2 Quorum and Voting I 

Requirements (Tie Vote). 

Patricia Hart Jorgensen introduced this item. She noted that the Commission's current regulations 
require all Commission actions to be supported by a majority vote of the existing membership, but 
do not include procedures for resolution of a tie vote. At its June 24, 1999, hearing, the 
Commission initiated a new rulemaking package 'top amend sections 11 83 and 1 187.2 to establish 
procedures for tie votes. This proposal provides the Commission with the following options: 

Rehear the claim when membership changes or after an abstaining member has the 
opportunity to review the administrative record; 

Assign the claim to a heating panel or hearing officer for hearing and preparation of a 
, proposed decision for the Commission's consideration (in the case of a hearing panel, 

members shall be chosen by lot); or 

m Direct staff to prepare a proposed decision based upon its final analysis and the evidentiary 
hearing for the Commission's consideration. 

Ms. Jorgensen explained that the 45-day public comment period closed August 27. The 
Commission received comments from Long Beach and San Diego Unified School Districts. Both 
districts recommended an amendment to the Comrnission's regulations providing that a tie vote 
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results in denial of the claim or reaches a finding that the claimant has exhausted its 
administrative remedies. Ms. Jorgensen submitted t h t  to adopt this proposal would deprive the 

I 

reviewing court of the tools necessary to perform its review-it would ultimately force the 
reviewing court to remand the matter back to the Commission for a final decision supported by 

1 adequate findings. She said this has already happened, as evidenced in the unpublished decision 
in the Sacramento Superior Court in the matter of Santa Barbara County Superintendent of 
Schools v. State Board of Corztr.al. Ms. Jorgensen agreed with the commentators that these 
regulations will not cure a tie vote, but added that they do establish procedures for the 
Commission to follow. Staff recommended adoption of this rulemaking package. 

Joseph Mullender, with the Long Beach Unified School District, noted his preference for adoption 
' 

of a regulation deeming a tie vote a denial. He cited REA Enterprises (52 ~ a l . ~ ~ ~ .  3d 596), a 
Coastal Commission case, in which the court upheld the Commission's denial of a permit based 
on a tie vote. Ms. Jorgensen noted that Public Resources Code section 27400 requires that, for a 
permit to go forward, there m st be an approvalsit Further, she distinguished that the Coastal B Commission acts similar to a aourt of appellate review, not as a de no& court 

Mr. Mullender submitted that, if the Commission has a denial by tie vote, it should malce the 
finding in support of the denial just as it does with a majority denial. 

Ms. Shelton explained that the Commission cannot have findings in a tie vote situation because 
there isn't agreement among the Commission~members as.to what those findings are. This is 
especially important in cases with factual issues. 

Jim Cunningham, with the San Diego Unified School District, submitted that a tie vote is not 

? necessarily a decision on the merits, but it has a functional equivalent of a denial. He supported 
the Long Beach position. Mr. Cunningham did not believe any of s W s  alternatives would 
work, and instead.suggested that the Commission find that its decision is that it cannot make a 
decision and allow the claimant to go to court, or deem the claimant to have exhausted its 
administrative remedies. Then, the Commission could adopt parameters and guidelines in 
accordance with the findings of the court. 

Member Beltrami asked Mr. Cunningham if he felt it was a problem thatthere would be no I 

record that goes to the court. Mr. Cunningham responded that, despite the fact that a record 
would not be necessary for. a de novo review, an extensive record is available. 

Member Gomes asked if Mr.hC'unningham's concerns about findings reconcile with the 
Topanga case, regarding a fidal determination an the merits. $ 

Ms. Jorgensen replied that, based on the statutory scheme established by the Legislature under , 

which the Commission must operate, there must be a decision with findings. In response to the 
Chair, Ms. Jorgensen said that a tie vote denial without findings would leave the Commission 
right back where it started. 

Mr. Cunningham agreed that it wbuld not be reviewable under the standard in section 1094.5, 
but noted there are other forms of action without those limitations. Mr. Mullender added that 
the Commission could also have oral findings. 

' 

Member Steinmeier commented that the Commission's only tool is to use regulations to solve 
this problem, She supported staff's recommendation because, in a past claim, turning the 
matter over to an administrative law judge was successful. If this does not work, then the 
Legislature will have to resolve the problem. 



Member McInerney stated that the Commission could not accomplish much with the proposed 
regulations. He submitted that the problem is politi~al and legal. A judge is looking for 
findings-no matter how the Commission defines a tie vote, it will not be providing findings. 
kif~rnber McInerney suggested that the only real option would be to cast a straw vote and 
abstain on findings to create a denial, thereby allowing the claimant to go to court. However, 
this would give the other side the advantage of the substantial evidence test. Ms. Jorgensen 
responded that a straw vote with no findings would not work. 

Member Beltrami asked about the Coastal Commission code. Ms. Jorgensen replied that there 
is a state law indicating that the permit needs a majority vote for approval. Further, the 
Commission has original jurisdiction, not de novo. 

Member Beltrarni agreed with Member McInerney that the proposal simply postpones the 
problem. He sympathized with the claimants' plight. Ms. Jorgensen agreed that the proposal 
does not force resolution, rather, it establishes procedures for the Commissioners to consider in 
the event of a tie vote. Member Beltrami preferred to modify the regulations to provide that 
everything goes to a hearing officer. He did not like the option of the staff report superceding 
the Commission. 

Ms. Higashi clarified that (c)(3) directs staff to prepare a proposed statement of decision based 
upon the final staff analysis and evidentiary hearing, it does not imply that the proposal 
becomes the decision without a vote. Member Beltrami asked if that was'almost a rehearing. 
Ms. Higashi replied that it could be viewed that way. Member Beltrami agreed with Member 
Mcherney that the. problem was political and may have to be answered through the ~egislature:' 

Member Sherwood asked what would happen if claimants accepted a tie vote as a denial, and 
allowed them to take their chances at the court level. Ms. Jorgensen estimated that' there is a 99 
percent chance that the court would send the issue back to the Commission to make a decision 
with findings. She cited the Santa Barbara case (which was not a tie vote issue) in which the 
reviewing court remanded the issue to the Commission to come up with more specific findings 
in support of its decision. t 

Mr. cunningham rebutted that, in the Cowzty of San Diego case, the court did not send the 
matter baclc for findings. He submitted that the test claim issue was decided by the courts and 
sent baclc to the Commission to adopt the parameters and guidelines. Ms. Shelton explained 
that that case was not a test claim and applied only to one county. Further, it did come back to 
the Commission to determine whether or not any costs were mandated by the state. Ms. 
Shelton added that the SIDS test claim was remanded because the Commission did not have any 
fmdings on the fee authority. 

Member Gomes moved to adopt staff's recommendation. With a second by Member 
Steinmeier , the motion passed unanimously. 

VIE. EXECUTIVE DIRECTOR'S REPORT 

Item 13 Legislation, Workload, and October Agendas 

Ms. Higashi noted that the report was included in the binders. She noted that: 

The Commission's cl,@rns bill and CSAC' s legislation, the Local Government Omnibus Act of 
1999, are on the governor's desk. 



The Commission's pending regulations (regarding the Conflict of Interest Code and AB 1963 and 
Sunset Review packages) were filed with the Secretary of State for printing. 

1- 1 

Three new test claims and four incorrect reduction claim have been filed with the Commission. 

t 1 The SB 1933 hearing in Butte County will be held on October 19. Staff is worlung with 
Department of Finance to prepare a staff report on this application. 

The regular Commission hearing on October 28 will include the preliminary decision on the Butte 
County application, as well as a continuation of the Special Education Parameters and Guidelines 
The School Site CounciIs and Brown Act test claims are tentatively set for hearing, along with the 
item continued from this month. 

Member Beltrarni recognized that today was Member McInerney's last Commission hearing. The 
Chair added that he would be missed. 

M. ' PUBLIC COMMENT 

None. 

INFORMATIONAL HEARING PURSUANT TO CALFOFNU CODE OF REGULATIONS, 
TELE 2, CHAPTER 2.5, ARTICLE 8 (action) (tentative) 

The proposed parameters and guidelines for Special Educatiolz, CSM-3986, were not heard. 

ADJOURNMENT 

Hearing no further business, Chairperson Porini adjourned the meeting at 12:31 p.m. 

PAULA HIGASHI (J 

Executive Director 




